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Abstract: In the postwar period, particularly after the 1950s, international concern for the protection
of children’s rights has grown significantly, taking the form of conventions, soft law instruments,
recommendations, and case law, which have established a common standard of protection. This
evolution has addressed both children within family relationships and minors in the criminal context,
whether as perpetrators or victims of crime. In this context, states have progressively adapted their
domestic legislation to align with international standards and to establish a criminal justice system
centred on prevention, individualized treatment, rehabilitation, and social reintegration, against the
backdrop of rising juvenile delinquency and the diversification of its forms. This process of normative
consolidation finds its most relevant expression in the UN Convention on the Rights of the Child,
which enshrines the principle of the best interests of the child. In this doctoral research, we set out
to analyse this complex concept which encompasses elements of a legal principle, a procedural rule,
and a subjective right, in relation to domestic criminal law, particularly regarding the criminal
liability of minors and the criminal proceedings applicable to them. This study aims to identify ways
to implement the principle of the best interests of the child both in the work of judicial bodies and in
the legislative policy choices of the legislature, as well as to assess the need for its express
enshrinement or implicit integration into the existing legal framework. The research focuses on the
main institutions of criminal law relevant to minors, analysed from a new perspective, primarily to
determine to what extent the current regulatory framework adequately meets the requirements of
this principle or, conversely, requires certain amendments and additions. Equally, the entire
scientific endeavour also has a practical dimension, as it is designed to serve as a useful tool in
resolving criminal cases involving minors.
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I. From the UN Charter to the Convention on the Rights of the Child: A Brief
Overview of the International Framework for Child Protection

The concept of protecting children’s rights has not always been a priority in international law.
In its modern form, it began to take shape in the postwar period, against a backdrop of growing
concern for safeguarding fundamental human rights.

Thus, after World War II, in a global context marked by its devastating consequences, a new
vision of human rights emerged, materializing through the creation of the UN (United Nations)
in 1945 and the adoption of the United Nations Charter!, with the primary objectives? of main-
taining peace and fostering cooperation among states, as well as respecting human rights and
international law.

Subsequently, under the auspices of the UN, the Universal Declaration of Human Rights3 was
adopted in 1948, the first instrument with a universal scope in this area, which served as the
basis for the further development of international law in the field of the protection of funda-
mental rights. It was adopted on 10 December 1948, in Paris, by the majority of member states.

Since the 1950s, we have witnessed the development of an increasingly coherent international
legal framework, comprising conventions, recommendations, and case law, which have con-
tributed to the definition of common standards for the protection of children. This evolution
has not only focused on children within the family environment but also on minors in contact
with the criminal justice system, whether as victims or as perpetrators of a crime.

After World War II, the international community began to recognize the vulnerability of chil-
dren and the need to establish specific protective regulations, while also shaping the idea of a
system oriented toward protection and rehabilitation, rather than exclusively toward punish-
ment.

Consequently, as a natural evolution of regulations regarding fundamental rights, the Decla-
ration of the Rights of the Child* was adopted in 1959, which served as the basis for the subse-
quent adoption of the UN Convention on the Rights of the Child on 20 November 1989, which
entered into force on 2 September 1990 (hereinafter ‘CRC’)°.

The Declaration of the Rights of the Child is the first document to expressly enshrine the prin-
ciple of the best interests of the child, particularly in Principles 2 and 7. This principle was
subsequently incorporated and expanded upon in the UN Convention on the Rights of the
Child, as well as in its optional protocols, including the one concerning the sale of children,
child prostitution, and child pornography®.

! Charter of the United Nations (signed 26 June 1945, entered into force 24 October 1945) 1 UNTS XVI.

2 A NASTASE and B AURESCU, Drept international public (9th edn, CH Beck 2018) 3-6, 126-128.

3 Universal Declaration of Human Rights, UNGA Res 217 A (III) (10 December 1948). Several provisions recognize the special
status of the child, particularly Article 25.

4 Declaration of the Rights of the Child, UNGA Res 1386 (XIV) (20 November 1959).

5 Convention on the Rights of the Child (adopted 20 November 1989, entered into force 2 September 1990) 1577 UNTS 3.

¢ For a detailed analysis of this principle’s international recognition, see A CIUCA, ‘Interesul superior al copilului. Noi sensuri
ale unei ,formule magice”” (Universuljuridic.ro, 30 October 2020) https://www.universuljuridic.ro/interesul-superior-al-
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The UN Convention on the Rights of the Child, ratified by the overwhelming majority of states,
represented their commitment to guarantee the effective exercise of children’s rights, includ-
ing through the adaptation of national legislation, particularly regarding the criminal respon-
sibility of minors.

A key innovation was the establishment of an integrated approach to children’s rights, which
are considered indivisible and interdependent.

The Declaration of the Rights of the Child served as the starting point for the development of
an ever-increasing body of regulations regarding child protection at the international level. In
this regard, without delving into all existing instruments, we will briefly highlight the main
international instruments governing child protection, both in civil and criminal contexts,
whether as a victim or as a perpetrator of a crime.

Therefore, the following may be mentioned:

1. THE BEIING RULES’, which establish the general framework for the operation of juvenile
justice, promoting a model oriented toward the protection of minors, the individualiza-
tion of measures, and the avoidance of stigmatization. They emphasize the need for a
balanced response, based on the intervention of specialized professionals and the adap-
tation of measures to the particular circumstances of each minor. At the same time, they
highlight the negative impact of sanctions involving the deprivation of liberty of minors
and the lasting effects these can have on their development.

2. THE RiYADH GUIDELINES® emphasize the importance of preventing juvenile delinquency,
with a focus on social, educational, and family policies. They highlight the active role of
the family, school, community, and social institutions, recommending the use of alter-
native measures within a multidisciplinary approach. They also highlight the need for
early protection of children at risk, particularly in the context of socio-economic
changes, with states being encouraged to develop prevention policies and to prioritize
minors affected by abandonment, neglect, or abuse.

3. THE Tokyo RULES’: building on the aforementioned legal instruments, they establish the
international framework for the application of non-custodial sanctions and measures,
promoting alternatives to detention. These mark a paradigm shift in the treatment of
offenders, emphasizing accountability, prevention, and restorative justice, with the aim
of reducing recidivism and facilitating social reintegration. At national level, as a result
of these guidelines, the legislature has regulated non-custodial measures and sanctions,
promoting community involvement in the management of juvenile delinquency and the
development, among minors, of a sense of responsibility toward society.

copilului-noi-sensuri-ale-unei-formule-magice/ accessed 25 May 2026; V TARALUNGA, ‘Principiul interesului superior al
copilului: concept, abordare, particularitati’ (2010) 1 Revista Moldoveneascd de Drept International si relatii internationale 1-8.

7 UNGA Res 40/33 (29 November 1985) UN Doc A/RES/40/33, United Nations Standard Minimum Rules for the Administration
of Juvenile Justice (‘the Beijing Rules’).

8 UNGA Res 45/112 (14 December 1990) UN Doc A/RES/45/112, United Nations Guidelines for the Prevention of Juvenile
Delinquency (‘the Riyadh Guidelines’).

° UNGA Res 45/110 (14 December 1990) UN Doc A/RES/45/110, United Nations Standard Minimum Rules for Non-custodial
Measures (‘the Tokyo Rules’).
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4. THE HAVANA RULES!? establish international standards for the protection of minors de-
prived of their liberty, enshrining the principle that detention must be a measure of last
resort and for the shortest possible duration. They require respect for the fundamental
rights of minors during detention, ensuring adequate conditions, access to education,
medical care, and maintaining ties with the family, with the ultimate goal of social rein-
tegration.

In the area of protection for minor victims, other international instruments are also relevant,
such as the Lanzarote Convention'!, which aims to protect children against sexual exploitation
and abuse, the Istanbul Convention'?, dedicated to preventing and combating violence against
women and domestic violence, as well as the 1996 Hague Convention'3, which includes a series
of instruments concerning international child abduction, international adoption, and other
essential aspects related to the protection of minors in a cross-border context. In addition, the
optional protocols to the CRC also play an important role!4.

The case law of the European Court of Human Rights!® has played a decisive role in the devel-
opment of the framework regarding both the punishment of juvenile delinquency and the pro-
tection of child victims, contributing to the consolidation of these standards at the European
level and influencing the domestic legal systems of states. Thus, through landmark judgments
such as T'v the United Kingdom, the Court emphasized the need to ensure the effective partici-
pation of children in criminal proceedings and to adapt judicial procedures to their particular
needs. In Salduz v Turkey, the Court affirmed the fundamental importance of access to legal
assistance from the earliest stages of criminal proceedings, a safeguard that is of particular
significance in cases involving children. Likewise, in Blokhin v Russia, the Court reaffirmed that
the guarantees of a fair trial also apply to proceedings involving children below the age of
criminal responsibility. Furthermore, in cases such as Bouamar v Belgium and Gtive¢ v Turkey,
the Court stressed that the deprivation of liberty of children must remain an exceptional meas-
ure and that any measures imposed on them should primarily pursue educational and social
reintegration objectives.

10 UNGA Res 45/113 (14 December 1990) UN Doc A/RES/45/113, United Nations Rules for the Protection of Juveniles Deprived
of Their Liberty (‘the Havana Rules’).

" Council of Europe Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse (opened for

signature 25 October 2007, entered into force 1 July 2010) CETS No 201.

Council of Europe Convention on Preventing and Combating Violence against Women and Domestic Violence (opened for

signature 11 May 2011, entered into force 1 August 2014) CETS No 210.

13 Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility

and Measures for the Protection of Children (adopted 19 October 1996, entered into force 1 January 2002) 2204 UNTS 95.

See Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict (adopted

25 May 2000, entered into force 12 February 2002) 2173 UNTS 222; Optional Protocol to the Convention on the Rights of the

Child on the sale of children, child prostitution and child pornography (adopted 25 May 2000, entered into force 18 January

2002) 2171 UNTS 227; Optional Protocol to the Convention on the Rights of the Child on a communications procedure

(adopted 19 December 2011, entered into force 14 April 2014) UNGA Res 66/138, annex.

15 In the area of juvenile delinquency, see: Bouamar v Belgium, no 9106/80 (ECtHR, 29 February 1988); T v United Kingdom, no
24724/94 (ECtHR, 16 December 1999); Salduz v Turkey, no 36391/02 (ECtHR, 27 November 2008); Giive¢ v Turkey, no 70337/01
(ECtHR, 20 January 2009); Blokhin v Russia, no 47152/06 (ECtHR, 23 March 2016).

Regarding the protection of child victims of crime, see: X and Y v The Netherlands, no 8978/80 (ECtHR, 26 March 1985); L and
Vv Austria, nos 39392/98 and 39829/98 (ECtHR, 9 January 2003); MC v Bulgaria, no 39272/98 (ECtHR, 4 December 2003);
MCCann v The United Kingdom, no 19009/04 (ECtHR, 13 May 2008); Opuz v Turkey, no 33401/02 (ECtHR, 9 June 2009).
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The issue of harmonizing Romanian criminal law with European standards was not a new one;
this need has been consistently felt in the process of modernizing Romanian society since its
very beginnings. This has taken place against the backdrop of complex transformations, char-
acterized by the transfer of values between different legal systems, including in the sphere of
criminal law: phenomena that, over time, have solidified, becoming a veritable tradition!®.

At the national level, the adoption of the current Criminal Code!” represented the alignment
of national criminal legislation with the contemporary requirements of the fundamental prin-
ciples of criminal law. The objectives set aimed at creating a coherent legislative framework in
criminal matters, simplifying substantive law regulations to facilitate their uniform and expe-
ditious application, transposing into domestic law the regulations adopted at the European
Union level, as well as harmonizing Romanian substantive criminal law with the systems of
other Member States, as a prerequisite for judicial cooperation in criminal matters, based on
mutual recognition and trust!é.

II. The Best Interests of the Child in Romanian Criminal Law

Given the evolution of the international framework for the protection of children’s rights, as
well as the progressive establishment of the principle of the best interests of the child in leg-
islation, legal doctrine, and case law, we deemed it appropriate for our scientific research to
aim at identifying and analysing the ways in which this principle is reflected in Romanian crim-
inal law, particularly within the Criminal Code and the Code of Criminal Procedure'°.

Such an endeavour requires a multidimensional analysis, conducted in a logical and chrono-
logical order. Thus, the research begins with an examination of the concept of principle, both
from a philosophical and general perspective and from the specific perspective of the principle
of the best interests of the child.

At the same time, the analysis takes into account the three essential levels of law: legislation,
doctrine, and case law, with the aim of highlighting how this principle has been interpreted
and applied in practice.

In order to achieve the proposed research objectives, the study employs a comprehensive
methodology based on the combined use of logical, systematic, historical, and comparative
methods, together with an analysis of the relevant legislation, legal scholarship, and case law.
Furthermore, given the multidisciplinary nature of the best interests of the child principle, the
analysis incorporates, where appropriate, insights from criminology, sociology, and psychol-
ogy, as well as comparative legal perspectives and international standards applicable to juve-
nile criminal justice.

Among other things, the research highlights the need for both the conduct of criminal

O BREZEANU, ‘Dimensiunea istorica a armonizdrii legislatiei roménesti la reglementrile europene’ (2009) 3 Revista de drept
penal 1.

17 Law No 286,/2009 on the Romanian Criminal Code, Official Gazette of Romania, Part I, No 510 of 24 July 2009.

LV LEFTERACHE, ‘Minoritatea in Codurile penale (1864-2021). Scurt istoric al vocabularului juridic: de la coconi la minori, de
la pricepere la discernamant, de la greseala la infractiune si de la certarea cu masura la masurile educative’ (2021) 2 Caiete de
drept penal 9-11.

19 Law No 135/2010, Official Gazette of Romania, Part I, No 486 of 15 July 2010.
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proceedings involving minors and the individualization of the sanctions applicable to them to
be carried out in accordance with the requirements of the principle of the best interests of the
child.

Furthermore, to verify the applicability and relevance of the principle of the best interests of
the child within Romanian criminal law, the study compares its requirements with the institu-
tions and mechanisms specific to the criminal treatment of juvenile delinquency.

Thus, the study aims to determine to what extent the principle of the best interests of the child
is guaranteed under criminal law in the case of minors in conflict with criminal law. In this
regard, the analysis examines whether the protection of this principle is implicitly derived from
the existing provisions of the Criminal Code and the Code of Criminal Procedure, or whether
its express enshrinement is required within these regulations as well, beyond the existing en-
shrinement at the constitutional level and in Law No 272/20042°.

Consequently, among the first steps taken in the research was an analysis of the emergence
and evolution of the principle of the best interests of the child, as well as its place within do-
mestic law, given its multidisciplinary nature. At the same time, the research sought to identify
how this principle is integrated into other branches of law, as well as the possibility of its ex-
plicit enshrinement in criminal law.

The analysis concluded that the notion of the best interests of the child is a complex concept
with multiple dimensions, difficult to define through a rigid and abstract rule; its application
rather requires the existence of criteria for predictability and assessment tailored to each spe-
cific situation.

Furthermore, the research sought to determine whether the principle of the best interests of
the child is compatible with the institution of educational measures regulated by the current
Criminal Code regarding juvenile delinquency. In this regard, it was found that non-custodial
educational measures represent the least intrusive form of intervention in the minor’s life,
while also being in accordance with the requirements of this principle.

Furthermore, judicial practice highlights the existence of rulings in which courts explicitly ap-
ply the principle of the best interests of the child in the process of tailoring sanctions applica-
ble to minors

At the same time, the research also aimed to provide a brief overview of the historical evolution
of the state’s response to criminal activity and, implicitly, to juvenile delinquency.

The analysis highlighted that, in antiquity, there were no distinct concepts regarding the legal
treatment applicable to minors, with the repressive response being based primarily on instinct
and retaliation. Subsequently, the classical period marked the emergence of the first regula-
tions regarding the status of minors, notably the provisions in Ancient Greece establishing the
age of majority (18 years).

In contrast, the medieval period was characterized by a stagnation of concepts in this area.

20 Law No 272/2004 on the protection and promotion of children’s rights, republished in the Official Gazette of Romania, Part I,
No 159 of 5 March 2014.
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Significant progress occurred in the modern period with the adoption of the 1864 Penal Code?!,
the first Romanian Penal Code, which provided for less severe penalties for minors and intro-
duced the concept of discernment (referred to as ‘pricepere’, lit. ‘expertise’), shifting the focus
of criminal justice toward prevention and protection.

Subsequently, the Carol II Penal Code, which came into force in 1934, established a mixed sys-
tem of sanctions applicable to minors, reflecting the growing concern for the individualization
of their legal treatment.

As criminal concepts evolved and international standards for child protection developed, the
traditional punitive response was gradually replaced by an approach focused on prevention,
rehabilitation, and social reintegration. Thus, in the contemporary period, the emphasis has
shifted toward educational measures, and the principle of the best interests of the child has
come to be enshrined at both the national and international levels.

III. Critical Analysis of the Special Protection Regime under Law No. 272/2004

The study addresses the regime applicable to minors who commit acts provided for by criminal
law but are not criminally liable, as regulated by Law No. 272/2004, since the principle of the
best interests of the child must be given priority in the case of this category of minors as well

An analysis of the provisions of the special law highlights the legislature’s concern to align
with international standards regarding child protection, including the requirements estab-
lished in the case law of the European Court of Human Rights. However, the legislation pre-
sents both terminological shortcomings and difficulties in practical application

Thus, one of the identified issues concerns the inconsistent use of the terms ‘criminal act’ and
‘act provided for by criminal law.” However, in the case of a minor who is not criminally liable,
the correct terminology should be ‘act provided for by criminal law,” since the minor does not
have the status of an offender, benefiting from a ground for non-imputability??. Consequently,
the use of the term ‘criminal act’?® within the special law may lead to conceptual confusion and
difficulties in interpretation.

Furthermore, the study highlights certain substantive issues regarding the special protective
measures regulated by law. Thus, in certain situations, these measures may appear to be more
restrictive than the educational measures provided for in the Criminal Code, particularly due
to the lack of clear time limits. Thus, the placement measure may entail a significant intrusion
into the minor’s life by separating them from their family environment, clearly emerging as a
more severe measure than non-custodial educational measures.

Equally, it was found that the effectiveness of protective measures is diminished when they

2l The Criminal Code of the United Principalities, also known as the ‘Cuza Code’ (promulgated 30 October 1864, entered into
force 1 May 1865), was the first Criminal Code of Romania.

22 A criminal act, or criminal offense, can only be committed by a juvenile offender, and not by a minor perpetrator who is not
criminally liable.

2 The term is used both in the title of Chapter V, entitled ‘Protection of the child who has committed a criminal act and is not
criminally liable’, and in art 71(1): ‘The measure of specialized supervision shall be ordered under the conditions of this law
with respect to a child who has committed a criminal act and who is not criminally liable’.
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are ordered a long time after the offense was committed, losing their preventive and educa-
tional purpose.

The research also highlights other practical difficulties, such as the limited number of special
protective measures, the shortage of specialized centres, as well as the risk of placing both
minor victims and minors who have committed acts provided for by criminal law in the same
centre. Furthermore, it is noted that there are situations in which the placement measure can-
not be ordered under appropriate conditions, as the minor has no close relatives or other per-
sons in whose care he or she can be entrusted.

The measure of specialized supervision may, in certain situations, appear insufficient, given
that it entails the supervision of the minor by the same family that previously failed to prevent
the minor’s integration into a criminal environment. From this perspective, we believe that it
might be more useful to establish alternative measures, such as the assistance and monitoring
of the minor within day centres.

De lege ferenda, we consider it necessary to diversify special protection measures, as well as to
involve judicial bodies more actively in the procedure for ordering them, including by granting
the prosecutor the authority to refer the matter to a judge for the adoption of a special protec-
tion measure.

However, one element that could be adopted from the regulation of special protection
measures is the supervision following their enforcement, a mechanism that could be extended
to educational measures as well, through the involvement of the general directorates for social
assistance and child protection or probation services, in order to monitor the minor’s progress
after the measure has been enforced.

IV. Applying the Principle in Practice: General Comments and Unanswered
Questions

Based on the general definition of the best interests of the child enshrined in the Civil Code**
and in Law No 272/2004, we believe that this principle must be interpreted in accordance with
the General Comments of the UN Committee on the Rights of the Child (hereinafter ‘CRC Gen-
eral Comments’), which establish the principle as a substantive right, a procedural rule, and a
fundamental legal principle.

The Romanian Civil Code defines the best interests of the child along the following lines:

Article 263 THE PRINCIPLE OF THE BEST INTERESTS OF THE CHILD

(1) Any measure concerning a child, regardless of who initiates it, must be
taken in accordance with the best interests of the child.

(2) In resolving applications concerning children, the competent authorities
are required to provide all necessary guidance so that the parties may resort
to methods of amicable conflict resolution.

24 Law No 287/2009 on the Civil Code, Official Gazette of Romania, Part I, No 505 of 15 July 2011.
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Similarly, art 2 of Law No 272/2004 enshrines the principle of the best interests of the child in
wording similar to that provided by the Civil Code but introduces an additional element of
novelty by regulating the criteria considered for determining it. Unlike the provisions of the

Proceedings concerning parent-child relationships must ensure that the
parents’ wishes and interests regarding the children can be brought to the
attention of the authorities and that the authorities take them into account
in their decisions.

Proceedings concerning children must be conducted within a reasonable
time so that the best interests of the child and family relationships are not
adversely affected.

For the purposes of the legal provisions on child protection, a child is
defined as a person who has not reached the age of 18 and has not acquired
full legal capacity under the law.

21

Civil Code, the provisions of this special law extend beyond the scope of civil law relationships,

being intended to apply to the entire legal system. Furthermore, art 2(1) confers on the prin-
ciple a special legal force, elevates the principle to a quasi-constitutional status, insofar as it

provides that any regulation adopted regarding the protection and promotion of children’s

rights must be subordinate to the principle of the best interests of the child:

Article 2

(€]

(2)

3

“)

®)

(6)

a)

b)

This law, any other regulations adopted in the field of respecting and
promoting the rights of the child, as well as any legal act issued or, as the
case may be, concluded in this field, shall be subject, as a matter of priority,
to the principle of the best interests of the child.

The best interests of the child encompass the child’s right to normal
physical and moral development, to socio-emotional balance, and to family
life.

The principle of the best interests of the child applies, including, to the
rights and obligations of the child’s parents, other legal representatives, and
any persons with whom the child has been lawfully placed.

The principle of the best interests of the child shall prevail in all actions and
decisions concerning children undertaken by public authorities and
accredited private providers, as well as in cases adjudicated by the courts.
The persons referred to in para (4) are required to involve the family in all
decisions, actions, and measures concerning the child and to support the
child’s care, upbringing, and training, development, and education within
the family.

In determining the best interests of the child, at least the following shall be
taken into account:

the child’s needs for physical and psychological development, education
and health, security and stability, and belonging to a family;

the child’s opinion, depending on age and maturity;

the child’s history, taking into account, in particular, situations of abuse,
neglect, exploitation, parental alienation, or any other form of violence
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against the child, as well as potential risk situations that may arise in the
future;

d) the ability of the parents or persons who will be responsible for the child’s
upbringing and care to meet the child’s specific needs;

e) the maintenance of personal relationships with persons to whom the child
has formed attachments.

Accordingly, the principle of the best interests of the child must guide both the interpretation
and application of legal norms and the decision-making process of judicial authorities. Where
legal provisions are ambiguous or insufficiently regulated, they should be interpreted in a
manner that gives precedence to the solution most favourable to the child.

At the international level, the most significant doctrinal developments concerning the best
interests of the child and juvenile justice are reflected in General Comment No 14 on the right of
the child to have his or her best interests taken as a primary consideration®®, General Comment No
10 on Childre’s Rights in Juvenile Justice**, and General Comment No 24 on Children’s Rights in the
Child Justice System?’. Although these three General Comments are complementary and share
a number of common features, each pursues a distinct objective and contributes to the devel-
opment of a different dimension of child protection within the context of criminal justice.

CRC General Comment No 14 constitutes the principal interpretative instrument concerning
the principle of the best interests of the child. It elaborates on the legal meaning of art 3(1)
CRC, explaining that the best interests of the child must be understood simultaneously as a
substantive right, a fundamental interpretative legal principle, and a rule of procedure. Fur-
thermore, it establishes the methodological framework for assessing and determining the
child's best interests by identifying the factors to be considered in each individual case and the
procedural safeguards necessary to ensure that this principle is effectively implemented
throughout the decision-making process.

By contrast, CRC General Comment No 10 is devoted to the organization of the juvenile justice
system. It develops the fundamental principles that should govern children's criminal respon-
sibility, emphasizing the need for a distinct juvenile justice system primarily oriented towards
rehabilitation, social reintegration, and restorative justice rather than punishment. It also
places particular emphasis on the prevention of juvenile delinquency, the promotion of
measures allowing cases to be resolved without recourse to formal judicial proceedings when-
ever appropriate, the establishment of an appropriate minimum age of criminal responsibility,
the observance of fair trial guarantees, and the use of deprivation of liberty only as a measure
of last resort and for the shortest appropriate period of time.

CRC General Comment No 24 updates and replaces CRC General Comment No 10, reflecting
developments in both international law and contemporary research on child development.

% UN Committee on the Rights of the Child, General Comment No 14 (2013) on the Right of the Child to Have His or Her Best
Interests Taken as a Primary Consideration (art 3, para 1), UN Doc CRC/C/GC/14 (29 May 2013).

%6 UN Committee on the Rights of the Child, General Comment No 10 (2007) on Children’s Rights in Juvenile Justice, UN Doc
CRC/C/GC/10 (25 April 2007).

27 UN Committee on the Rights of the Child, General Comment No 24 (2019) on Children’s Rights in the Child Justice System, UN
Doc CRC/C/GC/24 (18 September 2019).
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While reaffirming the distinct nature of the child justice system, it places greater emphasis on
preventing children’s involvement in the criminal justice system, early intervention, expand-
ing opportunities for resolving cases without resorting to formal judicial proceedings, promot-
ing alternatives to deprivation of liberty, and strengthening restorative justice mechanisms. In
addition, it stresses the need to restrict the use of deprivation of liberty, to encourage higher
minimum ages of criminal responsibility, and to ensure that all measures imposed on children
are individualized and tailored to their level of development and maturity.

By way of example, an analysis of certain controversial issues in the field of juvenile delin-
quency highlights the importance of applying this principle in the interpretation and applica-
tion of criminal law.

A first issue concerns the nature of the minor’s capacity for discernment and the method of
assessing it, namely whether discernment constitutes exclusively a medico-legal concept or
whether the judicial body may make its own assessment, distinct from the conclusions of the
expert report. This issue is all the more relevant given that, in practice, forensic expert reports
establish, in most cases, the existence of discernment, except in situations where the minor
suffers from serious mental disorders, such as schizophrenia, severe psychotic disorders, or
other conditions that impair the ability to understand and control one’s conduct.

In this context, we believe that the judicial body should be able to assess the minor’s capacity
for discernment by considering their level of maturity, prior behaviour, and other evidence
presented in the case, including through direct contact with the minor (ex propriis sensibus),
even if this assessment does not fully align with the expert report’s conclusions. Such an ap-
proach would be more in line with both the requirements of the principle of the best interests
of the child and the existing guidelines in other legal systems, such as the French and Italian
systems, where the assessment of a minor’s culpability is linked to the concept of maturity?8.

A similar approach can also be found in German law, where the German Juvenile Courts Act
(Jugendgerichtsgesetz)?® places particular emphasis on the child’s moral and intellectual devel-
opment and on tailoring the judicial response to the child’s personality and individual charac-
teristics. Likewise, Belgian scholarship following the 2006 reform of the juvenile justice system
has emphasized the need to strike a balance between the protection of the child, the child's
accountability, and the educational purpose of state intervention. These comparative ap-
proaches confirm that the assessment of a child's capacity for discernment should not be re-
duced to a purely formal or exclusively medico-legal evaluation but should instead take into
account the overall circumstances of the case, the child’s level of maturity, and the educational
purpose underlying the criminal justice response.

Another controversial issue concerns the view that mandatory legal representation for the mi-
nor would cease upon reaching the age of 18 during the course of the proceedings3’. We believe

2 F MANTOVANI, Diritto penale. Parte generale (Wolter Kluwer 2015) 659, cited by GC I0AN, Sanctionarea faptelor comise de minori.
Spre un model European (Hamangiu 2025) 112-114.

2 F DUNKEL, ‘Youth Justice in Germany’, in Oxford Handbook Topics in Criminology and Criminal Justice (Oxford University Press
2012) 6, 24 https://doi.org/10.1093/0xfordhb/9780199935383.013.68.

%0 B Micu, R SLAVOIU and A ZARAFIU, Procedurd penald (3rd edn, Hamangiu 2025) 169.
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that such an interpretation is not compatible with the principle of the best interests of the
child, since the procedural vulnerability existing at the time the proceedings begin does not
automatically disappear upon reaching the age of majority. Consequently, we consider that
mandatory legal assistance should be maintained until the conclusion of the criminal proceed-
ings.

Another practical difficulty arises in the case of a minor serving a non-custodial educational
measure who is subsequently tried for a concurrent offense committed earlier. In this scenario,
the provisions of art 123(3) Criminal Code legally led to the replacement of the non-custodial
educational measure with a custodial one, particularly where the minor has been subject to the
most severe non-custodial educational measure for the maximum duration provided by law
(daily assistance for a period of 6 months, as provided for in art 120 Criminal Code).

This solution may apply even when the conditions set forth in art 114(2) Criminal Code are not
met, according to which custodial educational measures may be ordered only if the penalty
prescribed by law for the offense committed is imprisonment of 7 years or more, or if the minor
has previously committed an offense for which an educational measure was imposed and exe-
cuted, or the execution of which began prior to the commission of the new offense.

However, the legal text does not expressly regulate the scenario of adjudicating concurrent
offenses at different times, as it is designed for the situation of a minor who, after a sanction
has been imposed, commits a new offense.

We consider that, in such a situation, maintaining the non-custodial educational measure
would be more in line with the requirements of the principle of the best interests of the child,
particularly when the minor does not fall under any of the scenarios provided for in art
114(2)(a)(b) Criminal Code. A contrary solution could lead to an unjustified aggravation of the
sanctioning regime solely as a result of the timing of the resolution of the cases, even though,
had the offenses been tried simultaneously, only a non-custodial educational measure could
have been applied to the minor.

Thus, all these legislative shortcomings highlight the need to interpret and apply criminal law
through the lens of the principle of the best interests of the child.

Last but not least, this principle must also be taken into account in the process of individual-
izing sanctions, selecting preventive measures, and configuring other procedural measures
likely to have a significant impact on the minor.

In criminal proceedings involving minors, whether as defendants or victims, it is necessary to
continuously assess the impact that various procedural acts may have on them. Thus, the ad-
mission of certain evidence, the repeated questioning of the minor, the ordering of expert
opinions, or the summoning of witnesses must be analysed, including from the perspective of
the effects these have on the child’s development and mental well-being. To the extent that a
particular procedural act is not essential for ascertaining the truth and the fair conduct of the
criminal trial, we believe it should be avoided when it conflicts with the best interests of the
child.

For the effective application of this principle in practice, we consider it necessary to establish
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a comprehensive profile of the minor by collecting relevant data regarding the family environ-
ment, school situation, social circle, behavioural development, and assessments prepared by
the competent institutions. In this context, a key role falls to the judicial authority, which
should establish direct contact with the minor and possess adequate training in fields such as
forensic psychology, criminology, and criminalistics, as specialization in handling cases in-
volving minors is necessary.

V. Conclusions

The analysis conducted leads to the conclusion that, over time, the legal protection afforded
to minors has evolved progressively, both in terms of the sanctions applicable to juvenile de-
linquency and from the perspective of safeguarding the rights of minors who are victims of
crime.

The educational measures regulated by the current Criminal Code generally comply with the
requirements of the principle of the best interests of the child. Nevertheless, we consider it
necessary to diversify the possibilities for individualization and sanctioning, particularly re-
garding non-custodial educational measures, the content of which sometimes appears insuf-
ficiently differentiated. In this regard, certain measures, such as supervision and daily assis-
tance, exhibit significant similarities, making it necessary to reconsider their content and pur-
pose.

At the same time, we believe that the resocialization of the minor must be enshrined as a fun-
damental principle in the enforcement of educational measures. Life within educational and
detention centres should be organized, as much as possible, under conditions similar to those
of the outside environment, by reducing the negative effects of incarceration and by encour-
aging the maintenance of family and social relationships. In this process, collaboration be-
tween public and private institutions involved in the reintegration of minors is essential.

Furthermore, the research proposes the development of a distinct system of preventive
measures applicable to minors, tailored to their bio-psycho-social characteristics. The exist-
ence of a specific sanctioning system should be complemented by appropriate preventive
measures, focused primarily on prevention and education, with objectives similar to those of
non-custodial educational measures.

The regime applicable to minors who commit acts provided for by criminal law but who are not
criminally liable currently exhibits multiple legislative and practical shortcomings, which af-
fect the effectiveness of protection and intervention mechanisms.

The principle of the best interests of the child remains a complex concept with multiple di-
mensions, which must be constantly kept in mind in matters concerning minors and applied
both in the process of drafting legal norms and in the concrete work of judicial bodies.

Both juvenile delinquency and crimes against minors are complex phenomena, the effective
management of which requires a multidisciplinary approach and ongoing collaboration be-
tween judicial bodies, general directorates for social assistance and child protection, psycholo-
gists, probation specialists, and other relevant institutions.
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Last but not least, the professionalization of judicial bodies, particularly of judges involved in
cases involving minors, is an essential condition for the proper functioning of the juvenile jus-
tice system and for ensuring real opportunities for the rehabilitation and social reintegration
of minors who have committed acts under criminal law.

However, specialization in juvenile matters does not entail transforming the judge into a psy-
chologist, sociologist, or social worker, but rather the existence of a real possibility for collab-

oration with specialists in related fields, who are indispensable for the objective and compre-
hensive assessment of the minor’s situation.
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