[2026] 16(1) Ars aqui - 60-69 DOI: https://doi.org/10.61801/Arsaequi.2026.28

STUDIES AND ARTICLES

The Exclusion of a Partner Placed Under Special
Guardianship from Partnerships

Sanction or Protection in the Context of the Digitalisation
of Corporate Decision-Making?

Geanina MANCIU*

Received: 15 June 2026 | Accepted: 10 August 2026 | Published: 27 August 2026

Abstract: The total (and, where applicable, permanent) deterioration of the mental health of a
partner with unlimited liability in a general partnership or limited partnership may trigger the
activation of a harsh judicial mechanism: their exclusion, on the ground of having become incapable.
In this study, we will examine the legal institution of exclusion through the lens of two distinct
functions. For the partner placed under the special guardianship measure, exclusion constitutes a
sanction. However, for the company, it is a necessary protective measure that ensures the continued
operation of the economic activity, shielding it from a partner who could jeopardize corporate
relations. We will emphasize that exclusion has a mixed role: it only appears punitive, while its true
purpose is to protect the company’s assets, the interests of the other partners, and those of third
parties. Yet in the digital age, even partnerships, traditionally recognized as intuitu personae
structures, have adapted their decision-making procedures. This raises the question of whether the
exclusion of an incapable partner is still justified, given that digitalization has already created an
indirect form of exclusion for partners with unlimited liability through the implementation of
predominantly digital decision-making mechanisms. We will highlight the admissibility conditions
of the exclusion action with reference to art 222(1)(b) of Law No 31/1990 on companies. In addition,
we will emphasize the legal consequences of excluding a vulnerable partner from the company, from
the perspective of their rights and obligations. The research will also include an analysis of relevant
case law, with the aim of formulating de lege ferenda proposals.
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1. Introduction

Any form of organizing a profit-making activity is carried out by physical entities (partners
who collaborate to achieve a common purpose) in order to meet the needs of other physical
entities, viewed either as individuals or as members associated within another legal entity. And
the human being, who is ‘the very engine of creating the objective right, determining the entire
dynamics of legal rules’!, must possess full legal capacity when establishing a company, since
they are about to participate in civil transactions. For these reasons, the legislator has set, in
art 6(2) of Law No 31/1990 on companies?, the prohibition for an incapable person to act as a
founder.

We should mention that legal protection through the measure of special guardianship affects
the legal capacity of an adult with mental health issues, who, once the decision establishing
the measure becomes final, will be deprived of this aptitude. Therefore, until the guardianship
measure is lifted, the beneficiary cannot establish a company. We consider the express prohi-
bition on forming a company by a legal subject whose total (and potentially permanent) mental
deterioration has been judicially established to be appropriate, as it acts as a protective shield
against assuming the obligations arising from signing the Articles of Association.

We emphasize that the legislator has gone further and devised a solution for the situation in
which, despite the aforementioned legal provisions, a person with mental disorders neverthe-
less establishes a company. Should such a situation arise in practice, we believe it can be solved
through art 56(b) of Law No 31/1990 on companies, which sanctions with nullity any company
registered with the trade registry if all its founders were incapable at the time of its formation.
From the wording of this legal text, we observe that, in order to declare the nullity of the com-
pany, the court must find that all founding persons had previously been placed under special
guardianship or if they were minors. The restriction of access to corporate activities for this
category of vulnerable persons is justified by the principle that the corporate will is formed
through the agreement of the partners, which must be expressed knowingly by a capable per-
son.

Conversely, if only some of the founding members were incapable at the time of completing
the incorporation formalities, or if, during the company’s operation, some partners were
placed under legal protection, art 222(1)(b) of Law No 31/1990 becomes applicable: a legal pro-
vision dedicated to the institution of partner exclusion.

However, an important aspect to highlight is that the current legislative framework allows only
the exclusion of a partner with unlimited liability on the ground of incapacity, not of a partner
whose liability is limited to their subscribed contribution. Thus, the harsh remedy of exclusion
is triggered only when a partner with unlimited liability in a general partnership or limited
partnership becomes incapable.

As it will be shown, the legislator has established that exclusion has an exclusively judicial
feature. Arts 223-225 of Law No 31/1990 describe the procedural steps of the judicial action,

' M NICOLAE (ed), GA ILIE, C PazIuc, R Rizo1U, Drept civil. Persoanele (2nd edn, Solomon 2025) 5.
2 Law No 31 of 16 November 1990 on companies, Official Gazette of Romania, Part I, No 1066 of 17 November 2004.
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which may be initiated either by the company or by any of the partners, as well as the legal
consequences of excluding the vulnerable partner from the company, from the perspective of
their rights and obligations.

However, it is time to note that we concur with the opinion expressed in the literature, accord-
ing to which ‘none of the legislative amendments adopted so far has represented a substantial
rethinking of the manner in which companies are established, operate, or cease to exist, so-
cio-economic relations having most often adapted to rigid and outdated regulations’3. In line
with what we will further detail, it is necessary for the legislator to intervene and clarify more
precisely the institution of excluding an incapable partner.

In this paper we aim to achieve several objectives, starting from the interpretation of the ap-
plicable normative framework, the examination of relevant doctrinal works, and the analysis
of judicial case law in the field, in order to propose legislative amendments. On the one hand,
we intend to analyse the legal institution of excluding a partner with unlimited liability in a
general partnership or limited partnership who has been placed under special guardianship,
from the perspective of two distinct functions: whether it operates as a sanction or as a pro-
tective measure. On the other hand, we seek to determine whether, in the digital age, the ex-
clusion of an incapable partner is still justified, given that digitalisation has already created an
indirect form of exclusion for partners with unlimited liability through the implementation of
predominantly digital decision-making mechanisms. In addition, we intend to outline the ad-
missibility conditions of the exclusion action under the second sentence of art 222(1)(b) of Law
No 31/1990, as well as the legal implications of excluding the removed partner from the com-

pany.
2. Exclusion of the Partner with Unlimited Liability from Partnerships

In Romania, an adult suffering from mental health disorders may benefit from legal protection
through judicial counselling or special guardianship, depending on the degree of impairment
of their mental health, their concrete situation, and their identified needs. Under art 164 of the
Civil Code* (hereinafter ‘CC’), as amended by Law No 140/2022%, the national judge may exclude
the vulnerable person from freely participating in civil transactions (a situation described in
literature as their ‘civil death’®) for a determined period of time, with the purpose of protecting
both their rights, freedoms, and assets, and those of third parties with whom they might enter
into legal relations.

But what effects may the final court decision establishing special guardianship produce, if the
protected adult is a partner in a company? The answer varies depending on the manner in
which the partner is liable for the obligations assumed within the company, which is closely

3 S DRUMARU, ‘Soarta mandatului de administrator in contextul cazului de excludere prevazut de art. 222 alin. (1) lit. e) din Legea
nr. 31/1990 - scurte aspecte teoretice si practice’ (2023) 1 Revista Romana de Drept Comercial 53-66.

4 Law No 287/2009 on the Civil Code, Official Gazette of Romania, Part I, no 505 of 15 July 2011.

5 Law No 140/2022 on certain protection measures for people with intellectual and psychosocial disabilities and amending and
supplementing certain normative acts, Official Gazette of Romania, Part I, no 500 of 20 May 2022.

¢ R CONSTANTINOVICI (ed), L. ANDREI, CC BOTU, V BELIGANTE, IA FILOTE-I0VU, GC FRENTIU, AA MOISE, Z SADIC and L TEC, Ocrotirea
majorului. Reforma legislativd realizatd prin Legea nr. 140/2022 (Solomon 2023) 24.
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linked to the type of company to which they belong. Art 2 of the Companies Law stipulates that
interested persons may establish five different types of companies. Thus, adults with full legal
capacity may choose to register a partnership (general partnership or limited partnership), a
capital company (joint-stock company or partnership limited by shares), or even a mixed-char-
acter company (limited liability company).

If the person placed under special guardianship is a member of a partnership in which they
bear unlimited liability, the legislator has provided in art 222(1)(b) of the special law that they
may be excluded from the company. We consider that there are solid arguments supporting
the view that the partner’s legal incapacity justifies their exclusion, since this category of com-
pany is characterized by intuitu personae, where trust plays a decisive role in the successful
establishment and functioning of the legal entity. In other words, we note that the judicially
ordered deprivation of full legal capacity of a partner entails the exclusion of any member from
a general partnership, or only the limited partner of a simple limited partnership. This is be-
cause, within a limited partnership, we may encounter both general partners, who are jointly
and severally liable without limitation, and limited partners, whose liability is restricted to
their contribution to the share capital. Thus, by virtue of this legal basis, it is natural that only
the partner bearing unlimited liability may be subject to exclusion.

Compared to partnerships, members of capital companies (intuitu pecuniae) generally cannot
be excluded, since their liability is limited to the amount of their subscribed and paid-in con-
tribution, and they are not liable with their entire personal assets. The situation is similar in
the case of the limited liability company, where the partner cannot be excluded, even though
‘this form of company borrows certain characteristics from both partnerships and capital com-
panies’’. In contrast to partnerships, the emphasis lies on the contribution to the share capital
rather than on the personal qualities of the partner or shareholder. It is worth noting that there
is one exception in this category: in the partnership limited by shares, the exclusion of the
general partner is possible, since they bear unlimited liability, whereas the limited shareholder
cannot be excluded, as their liability is confined to their contribution to the share capital.

Accordingly, as an intermediate observation, it may be noted that the scope of application of
the exclusion mechanism is limited and depends on the status of the partner as an unlim-
ited-liability member of the company.

Furthermore, once the court decision establishing special guardianship becomes final with re-
spect to a partner who bears unlimited liability for the obligations arising from the company’s
operation, an action for exclusion may be brought before the tribunal. Thus, the new legal
status of the partner under protection does not automatically trigger their removal from the
legal entity upon the imposition of special guardianship.

In this context, it is useful to highlight that the situations in which a partner may be excluded
from a company are exhaustively listed in art 222(1)(a)-(d) of Law No 31/1990 on companies.
This issue of divergent case law was settled by Decision No 28/2021 of the High Court of Cas-
sation and Justice, which held that no grounds for exclusion exist beyond those expressly

7 S CARPENARU, Tratat de drept comercial romén. Conform noului Cod civil (Universul Juridic 2012) 143.
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provided by the special law, despite the fact that art 1928 CC allows such flexibility in the con-
text of a simple partnership. At the same time, another matter has raised concern in the liter-
ature, as ‘although it solved certain corporate issues of the institution, it created others’$, as
some jurists have remarked regarding the same decision. They noted that

although the list in art 222(1) is exhaustive, meaning that partners may only be
excluded on the grounds expressly enumerated, they may nevertheless be
excluded—in general partnerships, limited partnerships, and limited liability
companies—if the partners have provided for additional statutory grounds for
exclusion, beyond those expressly listed in art 222(1) of Law No 31/1990°.

Consequently, some voices have sharply criticized ‘the inconsistent and irreconcilable nature
of the solutions’!? proposed by the High Court.

From our perspective, the solution of the supreme court sheds light on the previously incon-
sistent case law, without generating additional difficulties. Thus, we note that art 222(1) of
Law No 31/1990 on companies sets out the legal grounds for the exclusion of a partner and, at
the same time, grants partners the possibility to establish, by agreement, certain specific situ-
ations that may trigger exclusion. It will then fall to the courts to assess whether any abuse has
been committed in connection with the clause concerning the exclusion of a partner.

3. The Legal Nature of Partner Exclusion: Sanction or Protection?

We will now analyse the legal institution of exclusion both from the perspective of the partner
who has become incapable and from that of the company of which the vulnerable person is a
member, especially since doctrine has noted that ‘the structure of the company is alive; it fluc-
tuates as a result of the will of the partners’!!. We consider that, similar to withdrawal from the
company, exclusion represents ‘a compromise solution between the interest of the partner
trapped within the corporate structure and the social interest’!2.

We are inclined to argue that, for the partner placed under special guardianship, exclusion
bears the characteristics of a sanction. Even though the unlimited-liability partner cannot be
deemed at fault for the deterioration of their mental health, they are nevertheless removed
from the corporate sphere. Moreover, it is irrelevant that the partner may have previously
acted appropriately; they lose their status as partner if they cannot prove full legal capacity.

See SV Bobu, ‘Excluderea asociatilor din perspectiva Deciziei nr. 28/2021 pronuntate de Inalta Curte de Casatie si Justitie —
Completul pentru dezlegarea unor chestiuni de drept in materie civild’ (2021) 6 Revista Romdnd de Drept al Afacerilor 32-40.

° Court of Appeal, 5™ Civil Division, Decision No 1930 of 17 December 2024, annotated in S Brisc, ‘Excluderea asociatului din
societatea cu raspundere limitata. Instituirea de noi cazuri de excludere, in completarea celor de la art. 222 alin. (1) din Legea
nr. 31/1990 privind societatile comerciale, republicatd. Decizia nr. 28/2021 pronuntata de Inalta Curte de Casatie si Justitie in
complet competent privind dezlegarea unor chestiuni de drept. Caracterul ilicit al cauzei juridice ce anima hotarérea A.G.A.
de instituire a unor noi cazuri de excludere si de reducere a despagubirii celui exclus la valoarea nominala a partilor sociale.
Abuz de majoritate’ (2025) 1 Revista Romdnd de Jurisprudentd 32-40.

L BERCEA, ‘Excluderea asociatilor, intre Codul civil, Legea societdtilor nr. 31/1990 si Decizia Inaltei Curti de Casatie si Justitie
nr. 28/2021 privind dezlegarea unei chestiuni de drept’ (2021) 3-4 Revista Romdnd de Drept Privat 705-721.

L SAULEANU, ‘Consideratii cu privire la cazurile de excludere a asociatilor din societatile comerciale cu raspundere limitata’
(2012) 1 Revista Romdnd de Drept al Afacerilor 49-70.

L COCHIOR, ‘Retragerea din societatile de persoane si din societatea cu raspundere limitata’ (2020) 4 Revista Romana de Drept
Comercial 23-46.
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At the same time, exclusion also appears as a protective instrument for the vulnerable partner.
The state of mental incapacity in which they find themselves requires legal protection, as oth-
erwise certain decisions could be harmful to their own person and/or assets.

On the other hand, we consider that for the company, exclusion constitutes a genuine protec-
tive measure ensuring the continued conduct of economic activity. In other words, a member
who was trustworthy up to a certain point, but who is now facing mental health issues, judi-
cially established, cannot be allowed to jeopardize corporate relations. A contrary solution
would increase the likelihood of decision-making deadlock within the partnership, with reper-
cussions on external representation as well. This context equally justifies the protection of the
other partners and of third parties with whom the incapable partner might conclude legal acts,
exclusion serving as a mechanism to limit the direct patrimonial risk that could arise.

Thus, without hesitation, we may affirm that the exclusion of the incapable partner has a dual
legal nature: it functions both as a sanction and as a protective mechanism.

As is well known, digitalization has penetrated within partnerships, although they are tradi-
tionally recognised as intuitu personae structures. Consequently, even these organisational
forms have adapted their decision-making procedures. This raises the question of whether the
exclusion of the incapable partner remains justified, given that digitalisation has already cre-
ated an indirect form of exclusion for unlimited-liability partners through the implementation
of predominantly digital decision-making mechanisms.

From one perspective, the analysis must consider that the exclusion of the incapable partner
should be maintained, as this severe sanction is expressly provided by the special law and must
be applied as long as it remains in force. Moreover, exclusion can only be ordered judicially,
under the scrutiny of a judge, eliminating the risk of automatic implementation. Additionally,
exclusion is necessary to protect the future interests of the partners, third parties, and even
the excluded partner.

From the opposite perspective, we recall that Law No 140/2022 introduced a reform of protec-
tive measures, which are now established depending on the degree of deterioration of mental
faculties. Therefore, one might argue that a standard exclusion, which does not take into ac-
count the new paradigm, is no longer justified, as the current emphasis is on safeguarding au-
tonomy. In other words, exclusion should be a last resort, applied only if the person cannot
participate in the company’s activities with the support of the guardian. An additional argu-
ment is that the legislator should create inclusive instruments, such as assistance and repre-
sentation, especially as digitalisation is being implemented, since it is the duty of the legislator
to provide support mechanisms for navigating digital procedures.

In our view, even if digitalisation offers advantages and is accompanied by assistance measures
for the use of digital procedures, and even though it already exerts influence within partner-
ships, the exclusion of the incapable partner remains relevant. This is because the core of the
legal entity would be compromised in the absence of mutual trust among the partners and of
the personal qualities of the partner placed under special guardianship. The partnership would
lose its essential element if the intervention of an external person in the life of the company
(the guardian appointed by the court to represent the interests of the vulnerable adult) or the
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participation of a person lacking full legal capacity were permitted.
4. Conditions of admissibility of the action for exclusion of the partner

If circumstances so require, the company or any of the partners may file a claim before the
court requesting that the judgment to be delivered order the exclusion of an unlimited-liability
partner who is subject to a protective measure. In this way, effect is given to ‘the court’s power
to suppress their right to remain in the company if the event triggering exclusion occurs’!®. A
solution admitting the claim may be rendered only if a series of conditions, developed in the
legal literature, are cumulatively met: the action must be brought by a person with active pro-
cedural standing and a legitimate interest; there must exist a company in which the personal
qualities of the partner are relevant (as in partnerships or, in certain cases, in the partnership
limited by shares); the person subject to exclusion must be an unlimited-liability partner; and
it must be proven that a protective measure has been instituted with respect to the natural
person holding the status of partner.

The procedural framework governing judicial exclusion should benefit from a detailed analysis
under art 223 of Law No 31/1990 on companies. Given the lacunar nature of the current regu-
lation, we concur with the doctrinal view that ‘the solution cannot be found within the narrow
garment offered by the legislator, which is why we are convinced that company law needs a
new garment’!4.

Returning to the matter, litigation concerning the exclusion of a partner requires the verifica-
tion of several conditions: some relating to the company, others concerning the assessment of
the incapable partner.

With respect to the requirements concerning the legal entity, judicial practice has consistently
held that exclusion under the second sentence of art 222(1)(b) of Law No 31/1990 cannot be
applied to any legally constituted organizational form. Thus, it must be emphasized that the
scope of companies that may rely on this legal institution is limited to the following: the gen-
eral partnership, the limited partnership, and the partnership limited by shares.

In this regard, we note that in a judgment of the Timis Tribunal, the court dismissed as un-
founded a claim seeking the exclusion of a partner from a limited liability company. In its rea-
soning, the court held that, in light of art 222(1)(b) of Law No 31/1990 and

as results from the terms used by the legislator, the case invoked by the claimant
applies only to partners with unlimited liability, meaning only in the case of
general partnerships and limited partnerships, pursuant to art 3(2) of Law No
31/1990, and not in the case of limited liability companies, such as [Company]
S.R.L. Therefore, the court cannot give effect to art 222(1)(b) of Law No 31/1990

13 L TEC, ‘Despre “dreptul partilor sd inmulteasca ori sa restranga contractual cauzele de excludere™ (2021) 6 Revista Romdnd de
Drept al Afacerilor 41-49.

14 1, SAULEANU, ‘Codul civil — dreptul comun in materia societatilor, o Fata Morgana?’ (2021) 3-4 Revista Romdnd de Drept Privat
722-732.
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invoked by the claimant, as this legal provision applies to a different type of
company than the one in the present case'®.

In other words, only three types of companies may have active procedural standing to bring
the action: the general partnership, the limited partnership, and the partnership limited by
shares. Moreover, for the admissibility of the action, the claimant must additionally prove a
legitimate interest in obtaining the exclusion of the vulnerable partner. We consider that this
requirement is met if the company invokes the need to ensure optimal functioning and to pro-
tect the interests of the other partners and of third parties from the risk of harm resulting from
the defendant partner’s precarious mental health.

The next two conditions revolve around the partner subject to the exclusion procedure. On the
one hand, the judge verifies whether the defendant is a member with unlimited liability in a
general partnership or a general partner in a limited partnership, or, respectively, in a partner-
ship limited by shares. Then, the judge examines whether the evidence administered shows
that a protective measure has been instituted with respect to the partner brought before the
court, which either restricts or deprives them of full legal capacity.

5. The legal consequences of excluding the vulnerable partner from the
company

Moving on to the next aspect, once the final judgment ordering the exclusion of an incapable
partner is delivered by the competent court, we can identify a series of legal consequences
affecting the incapable partner, the company, and third parties, which we will address below.

The main legal effect consists in the loss of the status of partner by the excluded member. After
the exclusion decision becomes final, the incapable partner will no longer be able to collabo-
rate with the other partners in the internal coordination of the company.

In accordance with art 223(3) of Law No 31/1990 on companies, the judge will also rule, in the
same exclusion decision, on the reorganization of the structure of participation in the share
capital of the remaining partners. It follows that the legislator intended that, once a partner is
excluded, the remaining share capital be reconfigured accordingly.

We consider it useful to reproduce part of the reasoning of a judgment delivered by the Braila
Tribunal, as the court’s reasoning can be applied even though the case concerned the exclusion
of a partner from a limited liability company, since the consequences of exclusion are common
to all types of companies:

the court shall order the modification of the structure of participation in the
share capital, in the sense that the total value of the share capital shall be 4,810
lei, allocated as follows: Partner [anonymized] shall hold 457 shares, with a
nominal value of 10 lei and a total value of 4,570 lei, the share in profits and
losses being 95%; Partner [anonymized] shall hold 24 shares, with a nominal

!5 Timis Tribunal, Decision no 747 of 22 November 2021 https://rejust.ro/juris/d58553346 accessed 12 May 2026.
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value of 10 lei and a total value of 240 lei, the share in profits and losses being

5%!e.
Similarly, in a judgment delivered by the Alba Tribunal, the court ordered ‘the exclusion of the
defendant ... from the company ..., and established that the claimant ... shall hold a 100% par-
ticipation in the share capital of ..., pursuant to art 223(3) of Law No 31/1990’'". The next step
is for the excluded partner to obtain the equivalent value of the share to which they are enti-
tled, but only after the distribution of profits according to the articles of association.

Continuing the analysis, it must also be noted that the excluded partner remains liable without
limitation for obligations assumed prior to their removal. Legal acts concluded with third par-
ties before the exclusion decision becomes final remain valid, and the excluded partner cannot
be released from liability, precisely to ensure the security of legal relations.

We also note that, in order to ensure opposability to third parties, it is necessary for the exclu-
sion decision concerning the incapable partner to be filed with the trade registry so that the
corresponding entries may be recorded, and for its operative part to be published in Part IV of
the Official Gazette of Romania, at the request of the company.

6. Conclusions and de lege ferenda proposals

For the reasons set out above, we conclude that the exclusion of an unlimited-liability partner
from a general partnership, a limited partnership, or even a partnership limited by shares, con-
sidering the fact that the measure of special guardianship has been instituted, has a dual legal
nature. In reality, it is only apparently punitive, since it is used with the purpose of protecting
the company’s assets, the interests of the other partners, third parties, and the incapable part-
ner. Unlike the other cases of exclusion provided by law, exclusion based on the hypothesis
that the partner has become legally incapable, without any prior culpable conduct, may be
qualified as a necessary remedy for safeguarding the company.

The fact that we are in a process of digitalisation, during which online voting is frequently
used, does not, in our view, fundamentally influence the solution, as long as the companies
from which an unlimited-liability partner may be excluded on grounds of mental illness con-
tinue to place value on the personal qualities of the partner and on the trust between partners.
In our opinion, it is necessary to restore corporate balance through exclusion when one of its
members presents deteriorated mental faculties, so that the legal entity may preserve the con-
tinuity of its activity.

At the same time, we support the need to amend the provisions of art 222(1)(b) of Law No
31/1990 on companies: an intervention that would be useful for harmonizing the special text
with the amendments introduced by Law No 140/2022. We consider that the phrase ‘legally
incapable’ in the aforementioned article is unclear, as it should also refer to the new protective
measures that may be instituted (i.e., judicial counselling or special guardianship). Therefore,
we propose the following legal wording for art 222(1)(b) of Law no 31/1990: ‘may be excluded

16 Braila Tribunal, Decision no. 123 of 23 December 2025 https://www.rejust.ro/juris/3g4gd3625 accessed 12.05.2026.
17 Alba Tribunal, Decision no. 64 of 22 December 2025 https://www.rejust.ro/juris/gg96e8g58 accessed 12.05.2026.
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from the general partnership, the limited partnership, or the limited liability company: the
unlimited-liability partner ... in respect of whom judicial counselling or special guardianship
has been instituted’.
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