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Editorial

This issue of Ars a&qui marks the 1st Conference of the newly-established Doctoral School of Law at
the Ovidius University of Constanta — The Integration of Digitalisation in Legal Relationships. Chal-
lenges, Controversies, Solutions, held on 29 May 2026, and gathers most of the papers presented there
by doctoral candidates from Constanta and from other Romanian universities. As with every issue,
the Studies and articles section also carries additional contributions, alongside the conference’s
distinct output.

Staying true to the overarching theme, the common denominator for most of the conference papers
is the integration of digitalisation into legal relationships, approached from remarkably differ-
ent angles: Marius Gabriel Pdun examines the legal framework for cryptocurrencies in civil enforce-
ment; Adina Daniela Todoran addresses the risks BYOD practices pose to privacy and data protec-
tion in employment relationships; Tatiana Maria Cernicova-Dragomir situates gender and power
within the digital migration systems now operating across European law; Georgiana Manciu asks
whether excluding a partner placed under special guardianship from a partnership is sanction or
protection in an era of digitalised corporate decision-making; Claudia Laura Mosoarcd deals with
the challenges of digitally captured signatures; and Maria Cristina Ichim closes the digital thread
with an analysis of the digitalisation of temporary work relationships in Romania. Reaching beyond
the declared theme, Mihail Tofan proposes a normative framework for juvenile justice grounded in
the best interests of the child, and Ldcrdmioara Ionela Cojocariu examines limitation periods for
labour disputes under art 268 of the Romanian Labour Code.

This section also features a contribution from Andrius Puksas, Noémia Bessa Vilela, Karol Biertkowski
and Rachid Al Bitar, concerning the legal frameworks and institutional arrangements for organising
elections and referendums in Lithuania and Poland.

The issue closes with the Commentaries section, featuring a case note by Theodor Oprea, focused
on the limitation of the right to obtain enforcement in credit agreements as addressed in a recent
decision of the Bucharest Court of Appeal (5th Civil Division, Decision No 980/2025), and a policy
brief contribution from Noémia Bessa Vilela, Rachid Al Bitar, Andrius Puksas and José Caramelo
Gomes, arising from COST Action CA22106 — Migrant Disaster Victim Identification (MDVI).

We are pleased to have hosted this conference and to give its papers a lasting, citable form, and we
hope it encourages doctoral researchers, both at the Ovidius University of Constanta and elsewhere,
to see Ars &qui as a natural home for their work in the years ahead.

Prof. dr. habil. Adrian Stoica
Dean of the Faculty of Law and Administrative Sciences, Ovidius University of Constanta
Director of Ars aqui

Prof. dr. habil. Daniel Mihail Sandru
Director of the Doctoral School of Law, Ovidius University of Constanta
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Abstract: The present research explores how blockchain technology and cryptocurrencies challenge
the traditional continental civil law framework. By reassessing the legal taxonomy of digital assets,
the paper argues against their strict classification as jura in personam, primarily due to the absence
of a designated debtor in permissionless networks. Alternatively, it supports the recognition of a sui-
generis real right (jus in re) grounded in the concept of ‘cryptographic possession’. Furthermore,
classical civil classifications are reinterpreted to address the ubiquitous nature of digital assets and
the inherent complexities of jurisdictional localization. The study highlights the legal distinction
between fungible cryptocurrencies and Non-Fungible Tokens (NFTs), alongside the emerging
fructiferous character of assets deployed within Decentralized Finance (DeFi) ecosystems, which
generate civil fruits. To contextualize these shifts, three European regulatory paradigms are
evaluated: the French dualist approach under the PACTE Law, the German institutional integration
into the banking sector, and the Swiss DLT framework, which innovatively merges substantive rights
with digital tokens. Finally, the analysis focuses on the practical implications for the pathology of
legal relations, particularly regarding the efficacy of forced execution and the safeguarding of the
creditors' general pledge. The paper concludes with targeted de lege ferenda proposals for the
Romanian legal system. These include the express statutory recognition of digital assets as intangible
movable property in the Civil Code, alongside modern civil procedure mechanisms, such as the
judicially mandated surrender of private keys under penalty and automated electronic garnishment,
aimed at harmonizing state coercive power with the realities of the Web 3.0 economy.

Keywords: cryptocurrencies; digital assets; cryptographic possession; property rights; enforcement;
Decentralized Finance (DeFi); comparative private law.

1. Introduction: the notion of property in the blockchain era

The emergence of blockchain technology and cryptocurrencies has fundamentally changed the
way society perceives, stores, and transfers value. While the first decades of the internet were

" PhD student, Doctoral School of Law, Ovidius University of Constanta, Romania.
E-mail: marius.paun@365.univ-ovidius.ro | ORCID: https://orcid.org/0009-0003-5182-3314

© 2026 The Author. This Open Access article is distributed under the Creative Commons Attribution 4.0 International License (http://cre-
ativecommons.org/licenses/by/4.0), which allows unrestricted use, distribution, and reproduction in any medium, provided appropriate
credit is given. Images or other third-party material in this article are included under the Creative Commons license unless otherwise
stated in a credit line. For material not covered by this license, permission must be obtained from the copyright holder.


https://doi.org/10.61801/Arsaequi.2026.29
http://creativecommons.org/licenses/by/4.0
http://creativecommons.org/licenses/by/4.0
mailto:marius.paun@365.univ-ovidius.ro
https://orcid.org/0009-0003-5182-3314
https://orcid.org/0009-0003-5182-3314

2 Ars &equi - vol. 16, no. 1 - 2026

dedicated to democratizing access to information, allowing the instant duplication and dis-
semination of data at zero marginal costs, the current stage of technological development,
generically termed Web 3.0, proposes a transition to the ‘internet of value’!. This technological
transition raises challenges for civil law, historically built on the pillars of tangibility and cen-
tralized intermediation. In essence, the innovation brought by distributed ledger technology
(DLT) has solved, for the first time without the intervention of a trusted third party, the ‘dou-
ble-spending’ problem in the digital environment, transforming the computer file from an in-
finitely multipliable entity into a unique, rival, and exclusive asset, capable of being subject to
private appropriation.

This new economic reality forces a re-evaluation of the concepts of patrimony and property,
as they are regulated in the continental legal system. Until the emergence of crypto-assets, the
monopoly over the validation of transactions and the keeping of property registers, whether
bank registers for currency or land registers for real estate, belonged to the state or entities
delegated and regulated by it. However, blockchain technology introduces the idea of ‘truth by
consensus’, wherein the ledger is no longer kept by a central authority, but distributed among
all network participants, becoming immutable through cryptography. From a legal perspective,
this generates an acute tension between the rules of the computer code that govern the net-
work and the norms of positive law. Although the maxim ‘code is law’ has fascinated the tech-
nological community, legal reality demonstrates that algorithms cannot operate in a legisla-
tive vacuum, especially when their effects are produced in the patrimony of individuals, gen-
erating fiscal, civil, or criminal obligations.

In the context of Romanian law, the major challenge does not lie in recognizing the economic
value of these assets, which is an incontestable fact of the market, but in their integration into
the rights in rem and rights of claim. Cryptocurrencies defy classic distinctions: they are not
corporeal goods, although possession of the private key confers an erga omnes power of control
similar to material possession; they are not veritable rights of claim, because in decentralized
systems like Bitcoin there is no debtor obliged to perform a prestation; and, until recently, they
did not benefit from a legal framework that would confer upon them the status of typical fi-
nancial instruments. This hybrid, sui generis nature required the intervention of the European
legislator through the adoption of the MiCA Regulation?, which, although harmonizing the
crypto-asset market, leaves open numerous issues of substantive civil law, especially regarding
the property regime and real guarantees.

The theoretical and practical importance of clarifying the legal nature of these assets becomes
critical because of the legal relationships, specifically in the civil enforcement phase. In an
economy where debtors can store a significant part of their wealth in digital wallets, protected
by asymmetric cryptography and situated outside traditional banking jurisdictions, the

! P DEFILIPPI and A WRIGHT, Blockchain and the Law: The Rule of Code (Harvard University Press 2018) 34.

Regulation (EU) 2023/1114 of the European Parliament and of the Council of 31 May 2023 on markets in crypto-assets, and
amending Regulations (EU) No 1093/2010 and (EU) No 1095/2010 and Directives 2013/36/EU and (EU) 2019/1937 (MiCA
Regulation), published in O] L 150, 9.6.2023.
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principle of the common pledge of creditors risks becoming inefficient®. If the law fails to de-
velop procedural mechanisms capable of penetrating this cryptographic veil and bringing dig-
ital assets back under the empire of civil enforcement, we witness the creation of de facto zones
of patrimonial immunity. Thus, the stake of the legal analysis transcends mere academic clas-
sification, targeting the very efficacy of the act of justice and the state’s capacity to ensure
legitimate coercion in the enforcement of civil obligations. Therefore, our scientific endeavour
aims to deconstruct the legal intangibility of cryptocurrencies and to prove that, regardless of
medium, any appropriable value must ultimately answer before civil law.

2. The classification of cryptocurrencies within the field of patrimonial rights:
between rights in rem and rights of claim

2.1. The theory of the right of claim

In the effort to decode the legal nature of cryptocurrencies, legal literature initially tested the
hypothesis of classifying them within the category of rights of claim, starting from the premise
that any scriptural value must have a correspondent in the liabilities of an issuer. However, a
profound analysis of the obligational structure reveals a fundamental incompatibility between
the classic definition of a claim and the architecture of decentralized networks. According to
the general theory of obligations, the obligational legal relationship presupposes a structural
trinity: an active subject (the creditor), a passive subject (the debtor), and a determined object
(the prestation)*. In the case of Layer 1 native cryptocurrencies, such as Bitcoin or Ethereum,
this relationship is fractured by the absence of the passive subject. In a permissionless network,
there is no central entity, corporation, or state authority that has issued the unit of value and
assumed the legal obligation to redeem it or provide counter-performance in exchange for it.
The miners who validate transactions are not debtors to the wallet holders; they are service
providers algorithmically remunerated by the protocol, without having a direct contractual re-
lationship with the network’s users. Thus, the right held over a Bitcoin is not a right to demand
‘something’ from ‘someone’, but a right over the mathematical unit itself.

This radical conclusion, regarding the absence of the nature of a claim, is not absolute, as the
crypto-asset market has evolved toward hybrid forms that complicate the legal framework. We
must clearly distinguish between native cryptocurrencies, discussed previously, and the class
of stabilized assets, known as Stablecoins (e.g., USDT, USDC). In the case of the latter, there is
a centralized issuer, such as Tether Limited, which maintains fiat reserves and promises,
through the terms and conditions of use, a 1:1 parity with the US dollar or the euro. In this
specific situation, the token holder indeed has a right of claim against the issuer, having the
vocation to request the conversion of the token into fiat currency. Therefore, for the hard core
of cryptocurrencies, the qualification as a right of claim must be rejected as inadequate,

See Art. 2324 para. (1) Romanian CC: ‘Whoever is personally bound is liable with all their movable and immovable property,
present and future’.

4 R ZIMMERMANN, The Law of Obligations. Roman Foundations of the Civilian Tradition (Oxford 1996) 1; L Pop, IF PopPA and SI VIDU,
Tratat elementar de drept civil. Obligatiile (Universul Juridic 2012) 12-13; Fr TERRE, Ph SIMLER, Y LEQUETTE and Fr CHENEDE, Droit
civil. Les obligations (12th edn; Dalloz 2019) 1-2; A StoICA, Teoria generald a obligatiilor (Solomon 2026) 1-2.
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necessitating the exploration of a direct legal link between the person and the digital asset.
2.2. The theory of the right in rem

The invalidation of the claim thesis obliges us to reconsider the sphere of rights in rem, a ter-
ritory traditionally dominated by the imperative of corporeality. The central question that
arises is whether a veritable right of ownership can be exercised over a string of bits, given that
art 555 of the Romanian Civil Code® (hereinafter ‘Romanian CC’) defines ownership through
the attributes of possession, use, and disposition, concepts historically conceived for tangible
property. Modern literature, forced by technological reality to overcome the classic texts, pro-
poses a conceptual revolution: the recognition of ‘cryptographic possession’. Thus, the mate-
rial element of possession must not be understood exclusively as physical contact with the
good, but as an exclusive possibility to exercise control over it. In the blockchain context, hold-
ing the private key is the functional equivalent of material mastery. The person who knows the
private key enjoys the absolute and discretionary power to transfer the asset, block it, or de-
stroy it, excluding any third party from exercising these prerogatives®.

This exclusivity and rivalry in consumption are defining features of private property, differen-
tiating cryptocurrencies from mere digital information, which can be copied infinitely without
diminishing its substance. International jurisprudence has reenforced this vision, with a key
development occurring in the decision of the High Court of Justice in London in the case of AA
v Persons Unknown’. Faced with an application for interim relief over stolen Bitcoin, the court
held that cryptographic assets constitute property under English law, although they are neither
‘choses in possession’ (corporeal or tangible movables, also known as ‘chattel’) nor ‘choses in
action’ (intangible rights enforceable by action). Rather than being forced into the traditional
taxonomy of personal property, Bitcoin was nevertheless classified as a novel form of property.

This recognition is particularly significant from a comparative perspective, as it supports the
qualification of cryptocurrency as a sui generis form of intangible property for the purposes of
civil enforcement under Romanian law. If cryptocurrency were regarded as mere information,
it could not be subject to seizure. Recognising cryptocurrency instead as incorporeal movable
property paves the way for the application of precautionary and executory attachment, which
allows the enforcement agent to take control, via cryptographic possession, and transfer the
assets to a state-controlled wallet. It is, in essence, a triumph of legal functionalism over for-
malism: property exists wherever there is an exclusive power to dispose of value.

2.3. The distinction between virtual currency and fiat currency

The terminological confusion between virtual currency and electronic money persists in com-
mon language, yet the legal distinction between them is one of substance, not merely of de-
gree. Electronic money, as regulated by Law No 210/2019 regarding the activity of issuing elec-
tronic money, is not a new form of property, but merely a digital representation of existing fiat

5 Law No 287/2009 on the Civil Code, Official Gazette of Romania, Part I, No 505 of 15 July 2011.

On crypto-assets, see also ES CALIN, ‘Where Soft Law is the Only Law: Digital Goods in Comparative Perspective’ (2025) 15(1)

Ars aqui 38-39 https://doi.org/10.61801/Arsaequi.2025.282.

7 See AA v Persons Unknown [2019] EWHC 3556 (Comm), where the court cited the Legal Statement on Crypto-assets and Smart
Contracts of the UK Jurisdiction Taskforce, recognizing cryptocurrencies as property.
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currency. It constitutes a certain, liquid, and exigible claim against the issuer, represented by
an electronic money institution or a bank, which is legally obliged to redeem the funds at nom-
inal value, at any time, upon the holder’s request. Electronic money circulates in a closed and
regulated system, acting as a digital shadow of fiat money. In contrast, native cryptocurrencies
are assets created by the computer protocol, are not guaranteed by any central bank, and are
not legal tender on the territory of Romania. Their value does not derive from a state mandate,
but from the trust of the network and their transactional utility.

Furthermore, the difference manifests acutely at the level of the value storage infrastructure.
The banking system and that of electronic money operate on the account-based model, where
records are kept centrally based on the client's identity. Bitcoin and other similar cryptocur-
rencies utilize the UTXO (Unspent Transaction Output) model®, which dispenses with accounts
and user identities at protocol level. Instead, ownership is represented by unspent transaction
history recorded on blockchain and unlocked via cryptographic keys. This architecture makes
conventional bank-account garnishment technically inapplicable to a private Bitcoin wallet,
since there is no account to freeze at a third party, but rather a digital asset to be taken directly
from the debtor. Cryptocurrency is therefore an autonomous patrimonial asset which requires
enforcement procedures adapted to its unique digital existence rather than a mere extension
of the rules governing the garnishment of bank accounts.

3. Reinterpreting classical taxonomy in the context of blockchain technology

The classical taxonomy of assets (or ‘goods’, in the Civilian legal jargon) under the Romanian
Civil Code was not designed with a distributed ledger in mind. Applying it to cryptographic and
related digital assets exposes latent tensions, three of which are examined below: the difficulty
of localizing an asset that exists simultaneously across a decentralized network (3.1), the co-
existence of fungible and non-fungible assets within what is loosely termed ‘virtual currency’
(3.2), and the emergence of digital assets capable of producing civil fruits through mechanisms
the Code’s framework was never adapted to accommodate (3.3).

3.1. The mobility of the asset and the challenge of localization

The integration of cryptocurrencies into the traditional classification of movable and immov-
able property seems, at first glance, a simple operation of subsumption under the provisions
of art 539 para (2) Romanian CC, which assimilates incorporeal goods to movable ones. How-
ever, the technological reality of distributed ledgers significantly complicates the application
of classic concepts of private international law. Unlike a corporeal movable good, which occu-
pies a determined physical space, or a claim, which is localized at the domicile of the debtor or
creditor, cryptocurrencies possess a digital ubiquity. They exist simultaneously on thousands
of network nodes dispersed globally. This feature raises a fundamental problem, namely the
determination of the applicable law and, implicitly, of territorial jurisdiction. If the servers
validating the transaction are located in the United States, and the debtor is in Romania, where

8 For a detailed analysis of the distinction between the ‘account-based model’ (specific to Ethereum and banks) and the ‘UTXO
model’ (i.e., Unspent Transaction Output, which is specific to Bitcoin), see AM ANTONOPOULOS, Mastering Bitcoin: Programming
the Open Blockchain (O’Reilly Media 2017).
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is the good de jure located?

The dominant solution in recent literature, aimed at avoiding a legislative vacuum or a nega-
tive conflict of competence, resorts to a necessary legal fiction, meaning that the localization
of the cryptographic asset will be at the domicile or headquarters of the person exercising ef-
fective control over the private key. This interpretation shifts the focus from the technical situs
of the information, which is legally irrelevant, to the decisional situs of the owner. Thus, for a
Romanian enforcement agent, the fact that the data is stored in the cloud is irrelevant; as long
as the executed debtor, domiciled in Romania, holds the device or password necessary to access
the funds, the asset is considered to be in the national jurisdiction and is fully seizable.

However, the situation entails critical nuances when custody is exercised by third parties. If
the assets are held in a wallet hosted by a trading platform headquartered in a tax haven, the
theory of the debtor’s direct control weakens. Here, we are rather in the presence of a right of
claim against the platform, and the localization of the good tends to migrate towards the cus-
todian's headquarters, exponentially complicating enforcement procedures through the ne-
cessity of international letters rogatory.

3.2. The fungibility and uniqueness of cryptocurrencies

Another classic distinction, that between fungible and non-fungible goods, acquires new va-
lences in the crypto system, breaking the conceptual unity of the term virtual currency. On one
hand, payment or general utility cryptocurrencies, such as Bitcoin, Litecoin, or Ether, are fun-
gible goods par excellence. In the architecture of these protocols, each unit is identical func-
tionally and in value to any other, lacking its own individuality that would distinguish it within
the species. A Bitcoin unit mined in 2010 is perfectly interchangeable with one mined today,
both having the same liberatory power. This technical fungibility translates legally through
the application of the regime of generic goods, which considerably simplifies obligational
mechanisms. A good example is found in the case of a loan for consumption (mutuum), a case
in which the debtor is not bound to return the specific units received, but an equivalent quan-
tity of the same quality. Thus, the debt is one of value, not of a specific body, and the risk of
the asset’s loss is always borne by the debtor.

On the other hand, the evolution of technical standards on the Ethereum blockchain, through
the ERC-721 and ERC-1155 modules, has allowed the emergence of a new species of digital
asset, namely Non-Fungible Tokens (NFTs). These are unique, indivisible digital goods, indi-
vidualized through a distinct cryptographic identifier and, often, through immutable metadata
linking them to a work of intellectual creation, a collectible object, or even a real estate own-
ership right. From the perspective of civil law, an NFT is no longer a currency, but a certain
good, an individually determined body. The legal consequence of this requalification is seismic
in the matter of contractual liability and forced execution. If a debtor is contractually obliged
to transfer a certain NFT, for example, a rare digital artwork from the CryptoPunks collection,
they cannot be discharged by handing over another NFT, even if the latter had an equal or
higher market value. The obligation is strict, to give a specifically determined good.

Moreover, this distinction becomes critical in the scenario of the fortuitous loss or destruction
of the good, through the loss of the private key or sending the token to an incompatible
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address, a phenomenon known as ‘burning’. While a lost Bitcoin can be substituted by pur-
chasing another from the market, a lost NFT is irretrievable in its digital materiality. In this
case, the obligation of restitution in kind becomes objectively impossible to enforce, trans-
forming automatically and necessarily into the obligation to pay compensatory damages. The
assessment of these damages, however, raises major evidentiary problems, given the highly
volatile and subjective nature of the digital art market, as opposed to the relatively liquid rates
of fungible cryptocurrencies.

Last but not least, the horizon of de lege ferenda obliges us to look towards the phenomenon of
the ‘tokenization’ of real-world assets, where a non-fungible token can legally represent the
ownership right over an apartment or a block of shares. In this hypothesis, the NFT becomes a
representative title of the commodity or the right, and its legal regime will be a complex, hybrid
one, borrowing the circulation rules of incorporeal movable goods, but keeping the indissolu-
ble link with the underlying asset. Thus, a seizure applied on the token would equate to a sei-
zure on the represented immovable property, a procedural revolution that would require the
urgent adaptation of real estate publicity registers to the blockchain infrastructure®.

3.3. The fructiferous nature of digital assets

Perhaps the most spectacular metamorphosis in the legal regime of digital assets is the tran-
sition from a non-fructiferous to a fructiferous character. In the early years of blockchain tech-
nology’s existence, cryptocurrencies were perceived by academia and investors as purely spec-
ulative assets, similar to gold in treasuries: they did not produce income through their mere
passive holding, with the only gain resulting from the appreciation of market value. However,
the Decentralized Finance (DeFi) revolution shattered this idea, introducing mechanisms
through which digital assets ‘work’ autonomously for their holder, generating constant reve-
nue without diminishing, but rather consolidating, the substance of the principal asset.

The technical phenomenon underpinning this shift is polymorphous. On the one hand, there
is the staking mechanism, specific to Proof-of-Stake networks such as Ethereum or Cardano,
where the holder locks their cryptocurrencies in a smart contract to validate transactions and
secure the network, receiving in exchange periodic rewards generated directly by the protocol.
On the other hand, we have Yield Farming and the provision of liquidity on decentralized ex-
changes, where the user deposits assets into a common liquidity pool, being remunerated with
a quota of the trading fees collected from other users. From the perspective of the general the-
ory of property, these revenues exceed the sphere of simple capital appreciation and request a
distinct legal qualification. Their conceptual subsumption under the provisions of art 548 para
(4) Romanian CC is not only possible but necessary, considering that revenues obtained from
staking or lending are arguably civil fruits: incomes resulting from the use of an asset by an-
other person or by a computer protocol by virtue of a legal act, in this case, the smart contract
of delegation.

This requalification entails major consequences in the matter of civil enforcement procedures.

° ] FAIRFIELD, ‘Tokenized: The Law of Non-Fungible Tokens and Unique Digital Property’ (2022) 97(1) Indiana Law Journal 1261-
1313.
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While in a classic enforcement act upon a bank account, interest accumulates automatically
and is caught by the garnishment, the situation is more nuanced in the crypto universe. Often,
civil fruits generated by crypto assets are not distributed automatically to the main wallet, but
accumulate in a separate contract, requiring an active harvesting action from the user. In this
scenario, a seizure instituted exclusively upon the debtor’s wallet might leave unaffected the
rewards not yet collected from the protocol, allowing the debtor to continue benefiting from
substantial revenues derived from an unavailable asset.

Therefore, the accessorium sequitur principale rule must be applied with increased technologi-
cal rigor. The enforcement agent must identify not only static assets, but also active positions
in DeFi protocols and notify the garnished third party, to the extent that there is a centralized
entity interfacing the protocol, or oblige the debtor, under the sanction of penalties, to exercise
the ‘claim’ function and hand over the fruits. Furthermore, ignoring the fructiferous character
could severely prejudice the creditor in the case of liquid staking, where the debtor receives, in
exchange for the locked ETH, another token (e.g., stETH) that accumulates value; in such a
situation, the enforcement must target the new derivative asset, which incorporates both the
capital and the capitalized civil fruits'°.

4. Comparative perspectives on the civil enforcement of crypto-assets in Europe

The legal treatment of cryptocurrencies in civil enforcement has evolved unevenly across Eu-
rope, reflecting different regulatory philosophies and traditions. While the adoption of MiCA
has introduced a harmonised framework for crypto-asset markets at EU level, significant dif-
ferences remain in the conceptualisation of cryptocurrencies as objects of proprietary rights
and in the procedural mechanisms available for their enforcement. The following comparative
overview examines three influential models (France, Germany and Switzerland) that illustrate
distinct approaches to the legal nature, custody and enforcement of crypto-assets. Together,
they provide valuable guidance for assessing the adequacy of the Romanian legal framework
and identifying possible directions for future reform.

4.1. The French model: the PACTE regime and anticipating the MiCA Regulation

In the European legislative landscape, France has assumed an incontestable pioneering role
through the adoption, on 22 May 2019, of the Law on the Action Plan for Business Growth and
Transformation, known by the acronym ‘Loi PACTE’. This normative act introduced a legal
framework for digital assets, anticipating with remarkable accuracy the structural pillars of the
current European MiCA Regulation. The French legislator did not limit itself to a mere adap-
tation of existing norms but opted for a surgical modification of the Monetary and Financial
Code, introducing a fundamental distinction between the simple token and the broader con-
cept of ‘actif numérique’. According to art L 552-2, the token is defined as any intangible asset
representing, in digital form, one or more rights, which can be issued, recorded, conserved, or
transferred via a shared electronic recording device.

10 F SCHAR, ‘Decentralized Finance: On Blockchain- and Smart Contract-Based Financial Markets’ (2021) 103(2) Federal Reserve
Bank of St. Louis Review 153-174.
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The major innovation of the French model, critically relevant in enforcement matters, was the
introduction of Digital Asset Service Providers (PSAN — Prestataires de services sur actifs numé-
riques) in the Monetary and Financial Code. The law created a two-speed system: a mandatory
registration for critical actors, custodians of digital wallets and fiat-crypto exchange platforms,
and an optional approval for others. By imposing mandatory registration with the Financial
Markets Authority (AMF) and subjecting these entities to strict anti-money laundering normes,
France transformed the uncertain space of cryptocurrencies into a legally mapped territory.
For an enforcement agent, this change is monumental, in the sense that custodial wallets held
through intermediaries registered in France, such as Binance France or Coinhouse, became de
plano seizable. The identification of the debtor is based on the Know Your Customer (KYC)
procedures that the PSANs are obliged to implement, and the freezing of assets is carried out
through procedures similar to bank garnishment, eliminating the barrier of anonymity.

4.2. The German model: institutional integration into the banking system

Unlike France, which opted for building a parallel legal regime dedicated to crypto-assets, Ger-
many chose the path of pragmatic and immediate integration of the new technology into its
traditional financial architecture, considered one of the most robust in Europe. This strategy
of domesticating cryptocurrencies through banking assimilation began as early as 2013, when
the Federal Financial Supervisory Authority issued a landmark interpretative opinion, qualify-
ing Bitcoin and other decentralized cryptocurrencies as ‘units of account’. This subtle legal
classification allowed their subsumption into the category of financial instruments under the
Banking Act (hereinafter ‘KWG’), without necessitating the modification of the definition of
money or securities. The immediate effect was the subjection of all commercial actors trading
these assets to strict prudential supervision regulations, eliminating the legislative vacuum
long before the intervention of the European Union.

The legislative evolution culminated on 1 January 2020, when Germany implemented the 5th
AML Directive through a substantial modification of the KWG, going far beyond the minimum
European requirements. The German legislator legally defined the activity of ‘crypto-custody’
as a standalone financial service, subject to the mandatory obtainment of a special banking
license. This barrier to entry had the effect of requalifying the market; crypto custodians in
Germany are not mere IT service providers, but financial institutions subject to the same cap-
ital, audit, and governance standards as a classic bank.

The German model offers an immense procedural advantage, transforming technological un-
certainty into banking certainty. Because the German custodian holds the status of a financial
institution, the wallet held by a debtor at such a custodian is treated legally similar to a secu-
rities account. Consequently, the enforcement procedure does not require complex procedures
to identify private keys or computer forensics on the blockchain. The enforcement agent ap-
plies directly the provisions of the German Code of Civil Procedure, specifically §857 regarding
the enforcement of other patrimonial rights. The standard procedure in Germany is the issu-
ance of an attachment and transfer order addressed to the third-party custodian. Since the
custodian is a locally regulated entity, it is obliged to block the account and liquidate the crypto
assets or transfer them to the enforcement agent, under the sanction of its own liability,
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similar to the procedure of garnishing bank accounts, as also regulated in the Romanian Code
of Civil Procedure.

However, at the level of substantive civil law, German literature still carries out heated debates
regarding the nature of the right over the token. Because §90 BGB defines a ‘thing’ exclusively
through corporeality, cryptocurrencies cannot be, stricto sensu, objects of property rights. They
are qualified as ‘other objects’ (sonstige Gegenstdnde) according to §453 BGB, over which rights
can be traded. This dogmatic subtlety generates difficulties in the case of peer-to-peer trans-
actions, where no custodian is present. The transfer of property requires an agreement of wills
and a form of substituted delivery, which is the very inscription on the blockchain. Uncertainty
intervenes during the time lag between the initiation of the transaction and the final confir-
mation of the block, an interval in which the risk of the asset's loss or double-spending raises
issues of contractual interpretation not yet unitarily resolved by German jurisprudence.

4.3. The Swiss model: ledger-based securities and the materialization of the right
in the token

While France chose the path of market regulation through participant supervision, and Ger-
many opted for institutional integration into the banking system, Switzerland proceeded with
a profound reform of substantive civil law, offering perhaps the most sophisticated theoretical
model globally. Commonly known as the DLT Act, the reform that fully entered into force in
2021 is not a single law, but a legislative package that amended several federal normative acts,
with the declared aim of conferring maximum legal certainty upon digital assets. The absolute
innovation resides in the modification of the Swiss Code of Obligations, by introducing a new
category of securities, called ‘ledger-based securities’. Through art 973d and subsequent ones
of the Code of Obligations, the Swiss legislator created a link between the legal right and the
digital token recorded on the blockchain.

This legal construct surpasses the simple dematerialization of classic shares. In the Swiss sys-
tem, the token is no longer just proof of the right but becomes the bearer of the right itself.
The transfer of the token via the cryptographic mechanism legally equates, without any other
formality, to the transfer of the incorporated right, ensuring erga omnes opposability. This so-
lution resolves the problem of separation between the asset and its digital representation,
which exists in other legal systems. Practically, Switzerland has conferred upon the computer
code the power to effectuate mutations in the legal order, under the condition that the distrib-
uted ledger provides guarantees of integrity and accessibility to creditors.

The impact of this reform on enforcement procedures is colossal, being treated separately
through the modification of the Federal Act on Debt Enforcement and Bankruptcy. The prob-
lem of the custodian’s bankruptcy received a decisive legislative solution through the intro-
duction of art 242a. The text allows the segregation of clients’ digital assets from the bankrupt
custodian’s bankruptcy estate. Unlike other jurisdictions, where the client risks becoming a
mere unsecured creditor competing with other creditors for the remnants of the assets, in Swit-
zerland the law recognizes a pure property right of the client over the cryptocurrencies, even
if they are held in a common wallet of the custodian, provided that the records allow the une-
quivocal allocation of the assets. This legislative clarity transforms Switzerland into a haven
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of legal certainty regarding the economic value of cryptocurrencies, offering an ideal de lege
ferenda model for Romania, covering both the issue of recognizing the right-constituting effect
of entries in the distributed ledger and the absolute protection of the owner in the face of the
intermediary’s insolvency.

5. Conclusions and de lege ferenda proposals

The systemic analysis of the legal regime of cryptocurrencies, undertaken through the prism
of the differences between the rigidity of civil law norms and the fluidity of distributed ledger
technology, reveals a discrepancy between the exponential pace of financial innovation and
the conservative nature of the Romanian legislator. The conclusion drawn from the present
endeavour is that cryptographic assets have irreversibly surpassed the stage of technological
curiosity, consolidating their position as incorporeal goods with certain patrimonial value. Alt-
hough the current normative framework, complemented by the transposition of the European
AML directives and by the direct application of the MiCA Regulation, provides administrative
and fiscal landmarks, it remains tributary to a materialist conception of the patrimony, leaving
vast areas of uncertainty in substantive civil law and, more severely, in the matter of enforce-
ment proceedings. Thus, the general pledge of unsecured creditors, consecrated by art 2.324
Romanian CC, risks becoming a legal fiction in the face of a debtor who secures their wealth
through cryptography, outside the range of classic procedural law mechanisms.

The main deficiency identified does not reside in the theoretical impossibility of qualifying the
cryptocurrency as a good, but in the inefficacy of state coercion mechanisms to operationalize
this qualification. The distance between de jure seizability and de facto execution, consisting
of the technical capacity to take possession of the private key, is the problem of the current
system. In the absence of the voluntary cooperation of the debtor or the existence of a central-
ized custodian subject to the jurisdiction, digital assets remain in an unacceptable sphere of
factual immunity. Therefore, a mere extensive interpretation of existing norms, although use-
ful in the short term, cannot substitute a structural reform of the Romanian Code of Civil Pro-
cedure, aimed at adapting the state's coercive force to the dematerialized reality.

In light of these findings, we formulate a series of de lege ferenda proposals, structured on two
levels: substantive and procedural. Firstly, we consider imperative the legislative intervention
upon arts 535 and 539 Romanian CC, by introducing a distinct paragraph that expressly en-
shrines (expressis verbis) the nature of a good for digital assets stored on distributed ledgers.
Such explicit recognition would eliminate the hesitations of the courts and provide the neces-
sary foundation for actions of partition, succession, or vindication targeting digital wallets.
The administrative regulation in the special law is not sufficient; the consolidation in civil
matters of the digital asset is also necessary to organically integrate it into the patrimonial
mass.

Secondly, we propose the introduction in the Romanian Code of Civil Procedure of a special
chapter dedicated to the forced execution of digital assets. This procedure must regulate the
mechanism for the forced surrender of cryptographic keys. Considering the technical impossi-
bility of breaking the encryption of a non-custodial wallet, the only access route is the debtor's
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will. To overcome their resistance, the law must institute an obligation to disclose private keys
at the request of the enforcement agent, under the sanction of progressive judicial fines accru-
ing for each day of delay, or even criminal liability for the offense of non-compliance with
judicial decisions. Such a mechanism would shift the pressure from the technical side to the
psychological and patrimonial side of the debtor.

Complementarily, for assets held through intermediaries, we propose the institution of auto-
mated electronic garnishment, a system that would connect the database of judicial officers
with authorized trading platforms registered as PSANs. This mechanism would allow the in-
stantaneous freezing of cryptocurrencies from user accounts on platforms like Binance or
eToro, preventing the dissipation of assets in the seconds immediately following the notifica-
tion of execution. Finally, the state must develop its own storage infrastructure, by mandating
ANABI (The National Agency for the Management of Seized Assets) to create and administer
secured state digital wallets, where enforcement agents could transfer and keep seized assets
until their valorisation, eliminating the security risks associated with storing keys on impro-
vised media!l.

Only through such an integrated approach, which combines the conceptual clarity of civil law
with the executory force of a modernized civil procedure, can Romania hope to efficiently man-
age the challenges of the internet of value. The digitalization of enforcement is not an option,
but a survival necessity for the efficacy of justice in an era where wealth moves, slowly but
surely, from bank vaults to the blocks of the cryptographic chain.
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I. From the UN Charter to the Convention on the Rights of the Child: A Brief
Overview of the International Framework for Child Protection

The concept of protecting children’s rights has not always been a priority in international law.
In its modern form, it began to take shape in the postwar period, against a backdrop of growing
concern for safeguarding fundamental human rights.

Thus, after World War II, in a global context marked by its devastating consequences, a new
vision of human rights emerged, materializing through the creation of the UN (United Nations)
in 1945 and the adoption of the United Nations Charter!, with the primary objectives? of main-
taining peace and fostering cooperation among states, as well as respecting human rights and
international law.

Subsequently, under the auspices of the UN, the Universal Declaration of Human Rights3 was
adopted in 1948, the first instrument with a universal scope in this area, which served as the
basis for the further development of international law in the field of the protection of funda-
mental rights. It was adopted on 10 December 1948, in Paris, by the majority of member states.

Since the 1950s, we have witnessed the development of an increasingly coherent international
legal framework, comprising conventions, recommendations, and case law, which have con-
tributed to the definition of common standards for the protection of children. This evolution
has not only focused on children within the family environment but also on minors in contact
with the criminal justice system, whether as victims or as perpetrators of a crime.

After World War II, the international community began to recognize the vulnerability of chil-
dren and the need to establish specific protective regulations, while also shaping the idea of a
system oriented toward protection and rehabilitation, rather than exclusively toward punish-
ment.

Consequently, as a natural evolution of regulations regarding fundamental rights, the Decla-
ration of the Rights of the Child* was adopted in 1959, which served as the basis for the subse-
quent adoption of the UN Convention on the Rights of the Child on 20 November 1989, which
entered into force on 2 September 1990 (hereinafter ‘CRC’)°.

The Declaration of the Rights of the Child is the first document to expressly enshrine the prin-
ciple of the best interests of the child, particularly in Principles 2 and 7. This principle was
subsequently incorporated and expanded upon in the UN Convention on the Rights of the
Child, as well as in its optional protocols, including the one concerning the sale of children,
child prostitution, and child pornography®.

! Charter of the United Nations (signed 26 June 1945, entered into force 24 October 1945) 1 UNTS XVI.

2 A NASTASE and B AURESCU, Drept international public (9th edn, CH Beck 2018) 3-6, 126-128.

3 Universal Declaration of Human Rights, UNGA Res 217 A (III) (10 December 1948). Several provisions recognize the special
status of the child, particularly Article 25.

4 Declaration of the Rights of the Child, UNGA Res 1386 (XIV) (20 November 1959).

5 Convention on the Rights of the Child (adopted 20 November 1989, entered into force 2 September 1990) 1577 UNTS 3.

¢ For a detailed analysis of this principle’s international recognition, see A CIUCA, ‘Interesul superior al copilului. Noi sensuri
ale unei ,formule magice”” (Universuljuridic.ro, 30 October 2020) https://www.universuljuridic.ro/interesul-superior-al-
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The UN Convention on the Rights of the Child, ratified by the overwhelming majority of states,
represented their commitment to guarantee the effective exercise of children’s rights, includ-
ing through the adaptation of national legislation, particularly regarding the criminal respon-
sibility of minors.

A key innovation was the establishment of an integrated approach to children’s rights, which
are considered indivisible and interdependent.

The Declaration of the Rights of the Child served as the starting point for the development of
an ever-increasing body of regulations regarding child protection at the international level. In
this regard, without delving into all existing instruments, we will briefly highlight the main
international instruments governing child protection, both in civil and criminal contexts,
whether as a victim or as a perpetrator of a crime.

Therefore, the following may be mentioned:

1. THE BEIING RULES’, which establish the general framework for the operation of juvenile
justice, promoting a model oriented toward the protection of minors, the individualiza-
tion of measures, and the avoidance of stigmatization. They emphasize the need for a
balanced response, based on the intervention of specialized professionals and the adap-
tation of measures to the particular circumstances of each minor. At the same time, they
highlight the negative impact of sanctions involving the deprivation of liberty of minors
and the lasting effects these can have on their development.

2. THE RiYADH GUIDELINES® emphasize the importance of preventing juvenile delinquency,
with a focus on social, educational, and family policies. They highlight the active role of
the family, school, community, and social institutions, recommending the use of alter-
native measures within a multidisciplinary approach. They also highlight the need for
early protection of children at risk, particularly in the context of socio-economic
changes, with states being encouraged to develop prevention policies and to prioritize
minors affected by abandonment, neglect, or abuse.

3. THE Tokyo RULES’: building on the aforementioned legal instruments, they establish the
international framework for the application of non-custodial sanctions and measures,
promoting alternatives to detention. These mark a paradigm shift in the treatment of
offenders, emphasizing accountability, prevention, and restorative justice, with the aim
of reducing recidivism and facilitating social reintegration. At national level, as a result
of these guidelines, the legislature has regulated non-custodial measures and sanctions,
promoting community involvement in the management of juvenile delinquency and the
development, among minors, of a sense of responsibility toward society.

copilului-noi-sensuri-ale-unei-formule-magice/ accessed 25 May 2026; V TARALUNGA, ‘Principiul interesului superior al
copilului: concept, abordare, particularitati’ (2010) 1 Revista Moldoveneascd de Drept International si relatii internationale 1-8.

7 UNGA Res 40/33 (29 November 1985) UN Doc A/RES/40/33, United Nations Standard Minimum Rules for the Administration
of Juvenile Justice (‘the Beijing Rules’).

8 UNGA Res 45/112 (14 December 1990) UN Doc A/RES/45/112, United Nations Guidelines for the Prevention of Juvenile
Delinquency (‘the Riyadh Guidelines’).

° UNGA Res 45/110 (14 December 1990) UN Doc A/RES/45/110, United Nations Standard Minimum Rules for Non-custodial
Measures (‘the Tokyo Rules’).
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4. THE HAVANA RULES!? establish international standards for the protection of minors de-
prived of their liberty, enshrining the principle that detention must be a measure of last
resort and for the shortest possible duration. They require respect for the fundamental
rights of minors during detention, ensuring adequate conditions, access to education,
medical care, and maintaining ties with the family, with the ultimate goal of social rein-
tegration.

In the area of protection for minor victims, other international instruments are also relevant,
such as the Lanzarote Convention'!, which aims to protect children against sexual exploitation
and abuse, the Istanbul Convention'?, dedicated to preventing and combating violence against
women and domestic violence, as well as the 1996 Hague Convention'3, which includes a series
of instruments concerning international child abduction, international adoption, and other
essential aspects related to the protection of minors in a cross-border context. In addition, the
optional protocols to the CRC also play an important role!4.

The case law of the European Court of Human Rights!® has played a decisive role in the devel-
opment of the framework regarding both the punishment of juvenile delinquency and the pro-
tection of child victims, contributing to the consolidation of these standards at the European
level and influencing the domestic legal systems of states. Thus, through landmark judgments
such as T'v the United Kingdom, the Court emphasized the need to ensure the effective partici-
pation of children in criminal proceedings and to adapt judicial procedures to their particular
needs. In Salduz v Turkey, the Court affirmed the fundamental importance of access to legal
assistance from the earliest stages of criminal proceedings, a safeguard that is of particular
significance in cases involving children. Likewise, in Blokhin v Russia, the Court reaffirmed that
the guarantees of a fair trial also apply to proceedings involving children below the age of
criminal responsibility. Furthermore, in cases such as Bouamar v Belgium and Gtive¢ v Turkey,
the Court stressed that the deprivation of liberty of children must remain an exceptional meas-
ure and that any measures imposed on them should primarily pursue educational and social
reintegration objectives.

10 UNGA Res 45/113 (14 December 1990) UN Doc A/RES/45/113, United Nations Rules for the Protection of Juveniles Deprived
of Their Liberty (‘the Havana Rules’).

" Council of Europe Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse (opened for

signature 25 October 2007, entered into force 1 July 2010) CETS No 201.

Council of Europe Convention on Preventing and Combating Violence against Women and Domestic Violence (opened for

signature 11 May 2011, entered into force 1 August 2014) CETS No 210.

13 Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility

and Measures for the Protection of Children (adopted 19 October 1996, entered into force 1 January 2002) 2204 UNTS 95.

See Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict (adopted

25 May 2000, entered into force 12 February 2002) 2173 UNTS 222; Optional Protocol to the Convention on the Rights of the

Child on the sale of children, child prostitution and child pornography (adopted 25 May 2000, entered into force 18 January

2002) 2171 UNTS 227; Optional Protocol to the Convention on the Rights of the Child on a communications procedure

(adopted 19 December 2011, entered into force 14 April 2014) UNGA Res 66/138, annex.

15 In the area of juvenile delinquency, see: Bouamar v Belgium, no 9106/80 (ECtHR, 29 February 1988); T v United Kingdom, no
24724/94 (ECtHR, 16 December 1999); Salduz v Turkey, no 36391/02 (ECtHR, 27 November 2008); Giive¢ v Turkey, no 70337/01
(ECtHR, 20 January 2009); Blokhin v Russia, no 47152/06 (ECtHR, 23 March 2016).

Regarding the protection of child victims of crime, see: X and Y v The Netherlands, no 8978/80 (ECtHR, 26 March 1985); L and
Vv Austria, nos 39392/98 and 39829/98 (ECtHR, 9 January 2003); MC v Bulgaria, no 39272/98 (ECtHR, 4 December 2003);
MCCann v The United Kingdom, no 19009/04 (ECtHR, 13 May 2008); Opuz v Turkey, no 33401/02 (ECtHR, 9 June 2009).
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The issue of harmonizing Romanian criminal law with European standards was not a new one;
this need has been consistently felt in the process of modernizing Romanian society since its
very beginnings. This has taken place against the backdrop of complex transformations, char-
acterized by the transfer of values between different legal systems, including in the sphere of
criminal law: phenomena that, over time, have solidified, becoming a veritable tradition!®.

At the national level, the adoption of the current Criminal Code!” represented the alignment
of national criminal legislation with the contemporary requirements of the fundamental prin-
ciples of criminal law. The objectives set aimed at creating a coherent legislative framework in
criminal matters, simplifying substantive law regulations to facilitate their uniform and expe-
ditious application, transposing into domestic law the regulations adopted at the European
Union level, as well as harmonizing Romanian substantive criminal law with the systems of
other Member States, as a prerequisite for judicial cooperation in criminal matters, based on
mutual recognition and trust!é.

II. The Best Interests of the Child in Romanian Criminal Law

Given the evolution of the international framework for the protection of children’s rights, as
well as the progressive establishment of the principle of the best interests of the child in leg-
islation, legal doctrine, and case law, we deemed it appropriate for our scientific research to
aim at identifying and analysing the ways in which this principle is reflected in Romanian crim-
inal law, particularly within the Criminal Code and the Code of Criminal Procedure'°.

Such an endeavour requires a multidimensional analysis, conducted in a logical and chrono-
logical order. Thus, the research begins with an examination of the concept of principle, both
from a philosophical and general perspective and from the specific perspective of the principle
of the best interests of the child.

At the same time, the analysis takes into account the three essential levels of law: legislation,
doctrine, and case law, with the aim of highlighting how this principle has been interpreted
and applied in practice.

In order to achieve the proposed research objectives, the study employs a comprehensive
methodology based on the combined use of logical, systematic, historical, and comparative
methods, together with an analysis of the relevant legislation, legal scholarship, and case law.
Furthermore, given the multidisciplinary nature of the best interests of the child principle, the
analysis incorporates, where appropriate, insights from criminology, sociology, and psychol-
ogy, as well as comparative legal perspectives and international standards applicable to juve-
nile criminal justice.

Among other things, the research highlights the need for both the conduct of criminal

O BREZEANU, ‘Dimensiunea istorica a armonizdrii legislatiei roménesti la reglementrile europene’ (2009) 3 Revista de drept
penal 1.

17 Law No 286,/2009 on the Romanian Criminal Code, Official Gazette of Romania, Part I, No 510 of 24 July 2009.

LV LEFTERACHE, ‘Minoritatea in Codurile penale (1864-2021). Scurt istoric al vocabularului juridic: de la coconi la minori, de
la pricepere la discernamant, de la greseala la infractiune si de la certarea cu masura la masurile educative’ (2021) 2 Caiete de
drept penal 9-11.

19 Law No 135/2010, Official Gazette of Romania, Part I, No 486 of 15 July 2010.
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proceedings involving minors and the individualization of the sanctions applicable to them to
be carried out in accordance with the requirements of the principle of the best interests of the
child.

Furthermore, to verify the applicability and relevance of the principle of the best interests of
the child within Romanian criminal law, the study compares its requirements with the institu-
tions and mechanisms specific to the criminal treatment of juvenile delinquency.

Thus, the study aims to determine to what extent the principle of the best interests of the child
is guaranteed under criminal law in the case of minors in conflict with criminal law. In this
regard, the analysis examines whether the protection of this principle is implicitly derived from
the existing provisions of the Criminal Code and the Code of Criminal Procedure, or whether
its express enshrinement is required within these regulations as well, beyond the existing en-
shrinement at the constitutional level and in Law No 272/20042°.

Consequently, among the first steps taken in the research was an analysis of the emergence
and evolution of the principle of the best interests of the child, as well as its place within do-
mestic law, given its multidisciplinary nature. At the same time, the research sought to identify
how this principle is integrated into other branches of law, as well as the possibility of its ex-
plicit enshrinement in criminal law.

The analysis concluded that the notion of the best interests of the child is a complex concept
with multiple dimensions, difficult to define through a rigid and abstract rule; its application
rather requires the existence of criteria for predictability and assessment tailored to each spe-
cific situation.

Furthermore, the research sought to determine whether the principle of the best interests of
the child is compatible with the institution of educational measures regulated by the current
Criminal Code regarding juvenile delinquency. In this regard, it was found that non-custodial
educational measures represent the least intrusive form of intervention in the minor’s life,
while also being in accordance with the requirements of this principle.

Furthermore, judicial practice highlights the existence of rulings in which courts explicitly ap-
ply the principle of the best interests of the child in the process of tailoring sanctions applica-
ble to minors

At the same time, the research also aimed to provide a brief overview of the historical evolution
of the state’s response to criminal activity and, implicitly, to juvenile delinquency.

The analysis highlighted that, in antiquity, there were no distinct concepts regarding the legal
treatment applicable to minors, with the repressive response being based primarily on instinct
and retaliation. Subsequently, the classical period marked the emergence of the first regula-
tions regarding the status of minors, notably the provisions in Ancient Greece establishing the
age of majority (18 years).

In contrast, the medieval period was characterized by a stagnation of concepts in this area.

20 Law No 272/2004 on the protection and promotion of children’s rights, republished in the Official Gazette of Romania, Part I,
No 159 of 5 March 2014.
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Significant progress occurred in the modern period with the adoption of the 1864 Penal Code?!,
the first Romanian Penal Code, which provided for less severe penalties for minors and intro-
duced the concept of discernment (referred to as ‘pricepere’, lit. ‘expertise’), shifting the focus
of criminal justice toward prevention and protection.

Subsequently, the Carol II Penal Code, which came into force in 1934, established a mixed sys-
tem of sanctions applicable to minors, reflecting the growing concern for the individualization
of their legal treatment.

As criminal concepts evolved and international standards for child protection developed, the
traditional punitive response was gradually replaced by an approach focused on prevention,
rehabilitation, and social reintegration. Thus, in the contemporary period, the emphasis has
shifted toward educational measures, and the principle of the best interests of the child has
come to be enshrined at both the national and international levels.

III. Critical Analysis of the Special Protection Regime under Law No. 272/2004

The study addresses the regime applicable to minors who commit acts provided for by criminal
law but are not criminally liable, as regulated by Law No. 272/2004, since the principle of the
best interests of the child must be given priority in the case of this category of minors as well

An analysis of the provisions of the special law highlights the legislature’s concern to align
with international standards regarding child protection, including the requirements estab-
lished in the case law of the European Court of Human Rights. However, the legislation pre-
sents both terminological shortcomings and difficulties in practical application

Thus, one of the identified issues concerns the inconsistent use of the terms ‘criminal act’ and
‘act provided for by criminal law.” However, in the case of a minor who is not criminally liable,
the correct terminology should be ‘act provided for by criminal law,” since the minor does not
have the status of an offender, benefiting from a ground for non-imputability??. Consequently,
the use of the term ‘criminal act’?® within the special law may lead to conceptual confusion and
difficulties in interpretation.

Furthermore, the study highlights certain substantive issues regarding the special protective
measures regulated by law. Thus, in certain situations, these measures may appear to be more
restrictive than the educational measures provided for in the Criminal Code, particularly due
to the lack of clear time limits. Thus, the placement measure may entail a significant intrusion
into the minor’s life by separating them from their family environment, clearly emerging as a
more severe measure than non-custodial educational measures.

Equally, it was found that the effectiveness of protective measures is diminished when they

2l The Criminal Code of the United Principalities, also known as the ‘Cuza Code’ (promulgated 30 October 1864, entered into
force 1 May 1865), was the first Criminal Code of Romania.

22 A criminal act, or criminal offense, can only be committed by a juvenile offender, and not by a minor perpetrator who is not
criminally liable.

2 The term is used both in the title of Chapter V, entitled ‘Protection of the child who has committed a criminal act and is not
criminally liable’, and in art 71(1): ‘The measure of specialized supervision shall be ordered under the conditions of this law
with respect to a child who has committed a criminal act and who is not criminally liable’.
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are ordered a long time after the offense was committed, losing their preventive and educa-
tional purpose.

The research also highlights other practical difficulties, such as the limited number of special
protective measures, the shortage of specialized centres, as well as the risk of placing both
minor victims and minors who have committed acts provided for by criminal law in the same
centre. Furthermore, it is noted that there are situations in which the placement measure can-
not be ordered under appropriate conditions, as the minor has no close relatives or other per-
sons in whose care he or she can be entrusted.

The measure of specialized supervision may, in certain situations, appear insufficient, given
that it entails the supervision of the minor by the same family that previously failed to prevent
the minor’s integration into a criminal environment. From this perspective, we believe that it
might be more useful to establish alternative measures, such as the assistance and monitoring
of the minor within day centres.

De lege ferenda, we consider it necessary to diversify special protection measures, as well as to
involve judicial bodies more actively in the procedure for ordering them, including by granting
the prosecutor the authority to refer the matter to a judge for the adoption of a special protec-
tion measure.

However, one element that could be adopted from the regulation of special protection
measures is the supervision following their enforcement, a mechanism that could be extended
to educational measures as well, through the involvement of the general directorates for social
assistance and child protection or probation services, in order to monitor the minor’s progress
after the measure has been enforced.

IV. Applying the Principle in Practice: General Comments and Unanswered
Questions

Based on the general definition of the best interests of the child enshrined in the Civil Code**
and in Law No 272/2004, we believe that this principle must be interpreted in accordance with
the General Comments of the UN Committee on the Rights of the Child (hereinafter ‘CRC Gen-
eral Comments’), which establish the principle as a substantive right, a procedural rule, and a
fundamental legal principle.

The Romanian Civil Code defines the best interests of the child along the following lines:

Article 263 THE PRINCIPLE OF THE BEST INTERESTS OF THE CHILD

(1) Any measure concerning a child, regardless of who initiates it, must be
taken in accordance with the best interests of the child.

(2) In resolving applications concerning children, the competent authorities
are required to provide all necessary guidance so that the parties may resort
to methods of amicable conflict resolution.

24 Law No 287/2009 on the Civil Code, Official Gazette of Romania, Part I, No 505 of 15 July 2011.



The Best Interests of the Child in Criminal Law

3

“)
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Similarly, art 2 of Law No 272/2004 enshrines the principle of the best interests of the child in
wording similar to that provided by the Civil Code but introduces an additional element of
novelty by regulating the criteria considered for determining it. Unlike the provisions of the

Proceedings concerning parent-child relationships must ensure that the
parents’ wishes and interests regarding the children can be brought to the
attention of the authorities and that the authorities take them into account
in their decisions.

Proceedings concerning children must be conducted within a reasonable
time so that the best interests of the child and family relationships are not
adversely affected.

For the purposes of the legal provisions on child protection, a child is
defined as a person who has not reached the age of 18 and has not acquired
full legal capacity under the law.

21

Civil Code, the provisions of this special law extend beyond the scope of civil law relationships,

being intended to apply to the entire legal system. Furthermore, art 2(1) confers on the prin-
ciple a special legal force, elevates the principle to a quasi-constitutional status, insofar as it

provides that any regulation adopted regarding the protection and promotion of children’s

rights must be subordinate to the principle of the best interests of the child:

Article 2

(€]

(2)

3

“)

®)

(6)

a)

b)

This law, any other regulations adopted in the field of respecting and
promoting the rights of the child, as well as any legal act issued or, as the
case may be, concluded in this field, shall be subject, as a matter of priority,
to the principle of the best interests of the child.

The best interests of the child encompass the child’s right to normal
physical and moral development, to socio-emotional balance, and to family
life.

The principle of the best interests of the child applies, including, to the
rights and obligations of the child’s parents, other legal representatives, and
any persons with whom the child has been lawfully placed.

The principle of the best interests of the child shall prevail in all actions and
decisions concerning children undertaken by public authorities and
accredited private providers, as well as in cases adjudicated by the courts.
The persons referred to in para (4) are required to involve the family in all
decisions, actions, and measures concerning the child and to support the
child’s care, upbringing, and training, development, and education within
the family.

In determining the best interests of the child, at least the following shall be
taken into account:

the child’s needs for physical and psychological development, education
and health, security and stability, and belonging to a family;

the child’s opinion, depending on age and maturity;

the child’s history, taking into account, in particular, situations of abuse,
neglect, exploitation, parental alienation, or any other form of violence
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against the child, as well as potential risk situations that may arise in the
future;

d) the ability of the parents or persons who will be responsible for the child’s
upbringing and care to meet the child’s specific needs;

e) the maintenance of personal relationships with persons to whom the child
has formed attachments.

Accordingly, the principle of the best interests of the child must guide both the interpretation
and application of legal norms and the decision-making process of judicial authorities. Where
legal provisions are ambiguous or insufficiently regulated, they should be interpreted in a
manner that gives precedence to the solution most favourable to the child.

At the international level, the most significant doctrinal developments concerning the best
interests of the child and juvenile justice are reflected in General Comment No 14 on the right of
the child to have his or her best interests taken as a primary consideration®®, General Comment No
10 on Childre’s Rights in Juvenile Justice**, and General Comment No 24 on Children’s Rights in the
Child Justice System?’. Although these three General Comments are complementary and share
a number of common features, each pursues a distinct objective and contributes to the devel-
opment of a different dimension of child protection within the context of criminal justice.

CRC General Comment No 14 constitutes the principal interpretative instrument concerning
the principle of the best interests of the child. It elaborates on the legal meaning of art 3(1)
CRC, explaining that the best interests of the child must be understood simultaneously as a
substantive right, a fundamental interpretative legal principle, and a rule of procedure. Fur-
thermore, it establishes the methodological framework for assessing and determining the
child's best interests by identifying the factors to be considered in each individual case and the
procedural safeguards necessary to ensure that this principle is effectively implemented
throughout the decision-making process.

By contrast, CRC General Comment No 10 is devoted to the organization of the juvenile justice
system. It develops the fundamental principles that should govern children's criminal respon-
sibility, emphasizing the need for a distinct juvenile justice system primarily oriented towards
rehabilitation, social reintegration, and restorative justice rather than punishment. It also
places particular emphasis on the prevention of juvenile delinquency, the promotion of
measures allowing cases to be resolved without recourse to formal judicial proceedings when-
ever appropriate, the establishment of an appropriate minimum age of criminal responsibility,
the observance of fair trial guarantees, and the use of deprivation of liberty only as a measure
of last resort and for the shortest appropriate period of time.

CRC General Comment No 24 updates and replaces CRC General Comment No 10, reflecting
developments in both international law and contemporary research on child development.

% UN Committee on the Rights of the Child, General Comment No 14 (2013) on the Right of the Child to Have His or Her Best
Interests Taken as a Primary Consideration (art 3, para 1), UN Doc CRC/C/GC/14 (29 May 2013).

%6 UN Committee on the Rights of the Child, General Comment No 10 (2007) on Children’s Rights in Juvenile Justice, UN Doc
CRC/C/GC/10 (25 April 2007).

27 UN Committee on the Rights of the Child, General Comment No 24 (2019) on Children’s Rights in the Child Justice System, UN
Doc CRC/C/GC/24 (18 September 2019).
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While reaffirming the distinct nature of the child justice system, it places greater emphasis on
preventing children’s involvement in the criminal justice system, early intervention, expand-
ing opportunities for resolving cases without resorting to formal judicial proceedings, promot-
ing alternatives to deprivation of liberty, and strengthening restorative justice mechanisms. In
addition, it stresses the need to restrict the use of deprivation of liberty, to encourage higher
minimum ages of criminal responsibility, and to ensure that all measures imposed on children
are individualized and tailored to their level of development and maturity.

By way of example, an analysis of certain controversial issues in the field of juvenile delin-
quency highlights the importance of applying this principle in the interpretation and applica-
tion of criminal law.

A first issue concerns the nature of the minor’s capacity for discernment and the method of
assessing it, namely whether discernment constitutes exclusively a medico-legal concept or
whether the judicial body may make its own assessment, distinct from the conclusions of the
expert report. This issue is all the more relevant given that, in practice, forensic expert reports
establish, in most cases, the existence of discernment, except in situations where the minor
suffers from serious mental disorders, such as schizophrenia, severe psychotic disorders, or
other conditions that impair the ability to understand and control one’s conduct.

In this context, we believe that the judicial body should be able to assess the minor’s capacity
for discernment by considering their level of maturity, prior behaviour, and other evidence
presented in the case, including through direct contact with the minor (ex propriis sensibus),
even if this assessment does not fully align with the expert report’s conclusions. Such an ap-
proach would be more in line with both the requirements of the principle of the best interests
of the child and the existing guidelines in other legal systems, such as the French and Italian
systems, where the assessment of a minor’s culpability is linked to the concept of maturity?8.

A similar approach can also be found in German law, where the German Juvenile Courts Act
(Jugendgerichtsgesetz)?® places particular emphasis on the child’s moral and intellectual devel-
opment and on tailoring the judicial response to the child’s personality and individual charac-
teristics. Likewise, Belgian scholarship following the 2006 reform of the juvenile justice system
has emphasized the need to strike a balance between the protection of the child, the child's
accountability, and the educational purpose of state intervention. These comparative ap-
proaches confirm that the assessment of a child's capacity for discernment should not be re-
duced to a purely formal or exclusively medico-legal evaluation but should instead take into
account the overall circumstances of the case, the child’s level of maturity, and the educational
purpose underlying the criminal justice response.

Another controversial issue concerns the view that mandatory legal representation for the mi-
nor would cease upon reaching the age of 18 during the course of the proceedings3’. We believe

2 F MANTOVANI, Diritto penale. Parte generale (Wolter Kluwer 2015) 659, cited by GC I0AN, Sanctionarea faptelor comise de minori.
Spre un model European (Hamangiu 2025) 112-114.

2 F DUNKEL, ‘Youth Justice in Germany’, in Oxford Handbook Topics in Criminology and Criminal Justice (Oxford University Press
2012) 6, 24 https://doi.org/10.1093/0xfordhb/9780199935383.013.68.

%0 B Micu, R SLAVOIU and A ZARAFIU, Procedurd penald (3rd edn, Hamangiu 2025) 169.
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that such an interpretation is not compatible with the principle of the best interests of the
child, since the procedural vulnerability existing at the time the proceedings begin does not
automatically disappear upon reaching the age of majority. Consequently, we consider that
mandatory legal assistance should be maintained until the conclusion of the criminal proceed-
ings.

Another practical difficulty arises in the case of a minor serving a non-custodial educational
measure who is subsequently tried for a concurrent offense committed earlier. In this scenario,
the provisions of art 123(3) Criminal Code legally led to the replacement of the non-custodial
educational measure with a custodial one, particularly where the minor has been subject to the
most severe non-custodial educational measure for the maximum duration provided by law
(daily assistance for a period of 6 months, as provided for in art 120 Criminal Code).

This solution may apply even when the conditions set forth in art 114(2) Criminal Code are not
met, according to which custodial educational measures may be ordered only if the penalty
prescribed by law for the offense committed is imprisonment of 7 years or more, or if the minor
has previously committed an offense for which an educational measure was imposed and exe-
cuted, or the execution of which began prior to the commission of the new offense.

However, the legal text does not expressly regulate the scenario of adjudicating concurrent
offenses at different times, as it is designed for the situation of a minor who, after a sanction
has been imposed, commits a new offense.

We consider that, in such a situation, maintaining the non-custodial educational measure
would be more in line with the requirements of the principle of the best interests of the child,
particularly when the minor does not fall under any of the scenarios provided for in art
114(2)(a)(b) Criminal Code. A contrary solution could lead to an unjustified aggravation of the
sanctioning regime solely as a result of the timing of the resolution of the cases, even though,
had the offenses been tried simultaneously, only a non-custodial educational measure could
have been applied to the minor.

Thus, all these legislative shortcomings highlight the need to interpret and apply criminal law
through the lens of the principle of the best interests of the child.

Last but not least, this principle must also be taken into account in the process of individual-
izing sanctions, selecting preventive measures, and configuring other procedural measures
likely to have a significant impact on the minor.

In criminal proceedings involving minors, whether as defendants or victims, it is necessary to
continuously assess the impact that various procedural acts may have on them. Thus, the ad-
mission of certain evidence, the repeated questioning of the minor, the ordering of expert
opinions, or the summoning of witnesses must be analysed, including from the perspective of
the effects these have on the child’s development and mental well-being. To the extent that a
particular procedural act is not essential for ascertaining the truth and the fair conduct of the
criminal trial, we believe it should be avoided when it conflicts with the best interests of the
child.

For the effective application of this principle in practice, we consider it necessary to establish
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a comprehensive profile of the minor by collecting relevant data regarding the family environ-
ment, school situation, social circle, behavioural development, and assessments prepared by
the competent institutions. In this context, a key role falls to the judicial authority, which
should establish direct contact with the minor and possess adequate training in fields such as
forensic psychology, criminology, and criminalistics, as specialization in handling cases in-
volving minors is necessary.

V. Conclusions

The analysis conducted leads to the conclusion that, over time, the legal protection afforded
to minors has evolved progressively, both in terms of the sanctions applicable to juvenile de-
linquency and from the perspective of safeguarding the rights of minors who are victims of
crime.

The educational measures regulated by the current Criminal Code generally comply with the
requirements of the principle of the best interests of the child. Nevertheless, we consider it
necessary to diversify the possibilities for individualization and sanctioning, particularly re-
garding non-custodial educational measures, the content of which sometimes appears insuf-
ficiently differentiated. In this regard, certain measures, such as supervision and daily assis-
tance, exhibit significant similarities, making it necessary to reconsider their content and pur-
pose.

At the same time, we believe that the resocialization of the minor must be enshrined as a fun-
damental principle in the enforcement of educational measures. Life within educational and
detention centres should be organized, as much as possible, under conditions similar to those
of the outside environment, by reducing the negative effects of incarceration and by encour-
aging the maintenance of family and social relationships. In this process, collaboration be-
tween public and private institutions involved in the reintegration of minors is essential.

Furthermore, the research proposes the development of a distinct system of preventive
measures applicable to minors, tailored to their bio-psycho-social characteristics. The exist-
ence of a specific sanctioning system should be complemented by appropriate preventive
measures, focused primarily on prevention and education, with objectives similar to those of
non-custodial educational measures.

The regime applicable to minors who commit acts provided for by criminal law but who are not
criminally liable currently exhibits multiple legislative and practical shortcomings, which af-
fect the effectiveness of protection and intervention mechanisms.

The principle of the best interests of the child remains a complex concept with multiple di-
mensions, which must be constantly kept in mind in matters concerning minors and applied
both in the process of drafting legal norms and in the concrete work of judicial bodies.

Both juvenile delinquency and crimes against minors are complex phenomena, the effective
management of which requires a multidisciplinary approach and ongoing collaboration be-
tween judicial bodies, general directorates for social assistance and child protection, psycholo-
gists, probation specialists, and other relevant institutions.
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Last but not least, the professionalization of judicial bodies, particularly of judges involved in
cases involving minors, is an essential condition for the proper functioning of the juvenile jus-
tice system and for ensuring real opportunities for the rehabilitation and social reintegration
of minors who have committed acts under criminal law.

However, specialization in juvenile matters does not entail transforming the judge into a psy-
chologist, sociologist, or social worker, but rather the existence of a real possibility for collab-

oration with specialists in related fields, who are indispensable for the objective and compre-
hensive assessment of the minor’s situation.

Bibliography

Brezeanu O, ‘Dimensiunea istorica a armonizarii legislatiei roménesti la reglementarile europene’ (2009) 3
Revista de Drept Penal 1

Ciuca A, ‘Interesul superior al copilului. Noi sensuri ale unei "formule magice" (universuljuridic.ro, 30 October
2020)

Diinkel F, “Youth Justice in Germany’, in Oxford Handbook Topics in Criminology and Criminal Justice (Oxford
University Press 2012) https://doi.org/10.1093/oxfordhb/9780199935383.013.68

Ioan GC, Sanctionarea faptelor comise de minori. Spre un model european (Hamangiu 2025)

Lefterache LV, ‘Minoritatea in Codurile penale (1864-2021). Scurt istoric al vocabularului juridic: de la coconi
la minori, de la pricepere la discernamant, de la greseald la infractiune si de la certarea cu masura la masurile
educative’ (2021) 2 Caiete de Drept Penal 9

Micu B, Slavoiu R, Zarafiu A, Procedurd penald (3rd edn, Hamangiu 2025)
Nastase A, Aurescu B, Drept international public (9th edn, CH Beck 2018)

Taralunga V, ‘Principiul interesului superior al copilului: concept, abordare, particularitati’ (2010) 1 Revista
Moldoveneasca de Drept International si Relatii Internationale 1


https://doi.org/10.1093/oxfordhb/9780199935383.013.68

[2026] 16(1) Ars equi - 27-42 DOI: https://doi.org/10.61801/Arsaequi.2026.22

STUDIES AND ARTICLES

BYOD or the Use of Personal IT Devices in
Employment Relationships

Risks and Safeguards for Private Life and Data Protection

Adina Daniela TODORAN*

Received: 18 May 2026 « Accepted: 05 August 2026 « Published: 27 August 2026

Abstract: Telework, one of the most widely used flexible models of work organization, represents an
instrument capable of facilitating the reconciliation of professional life with private and family life.
Achieving this objective, however, requires a joint effort of the parties to the employment
relationship, in which good faith and proportionality are essential pillars of the legal relationship.
According to the obligations established by the relevant legislation, the employer provides the
teleworker with the information and communication technology (ICT) means necessary for the
performance of work under secure conditions, while also allowing, under the principle of ‘Bring Your
Own Device’ (BYOD), the use of employees’ own IT equipment.

However, this right of the employee is not absolute, being limited not only by the employer’s
organizational prerogative, pursuant to which the conditions for the use of personal devices are
established, but also by the employer’s right of control and supervision, materialized through the
monitoring of the devices used and even of electronic communications, a practice which should
comply with the requirements imposed by national and European legislation. In the absence of
adequate technical and legal safeguards, BYOD model risks transforming the employer’s prerogative
of control into a potential mechanism of excessive surveillance, incompatible with European
standards on the protection of private life and personal data. In this context, the present study aims
to analyse the implications of the use of employees’ own devices within employment relationships,
highlighting the permissible limits of employer intervention, the risks associated with this practice,
as well as the necessary safeguards for preventing unjustified interference with the right to privacy
and the right to the protection of personal data.
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1. Terminological framework and the evolution of BYOD use

In the context of the growing prevalence, within employment relationships, of a work culture
characterized both by permanent access to information generated in the professional sphere
and by a heightened degree of flexibility, an increasing number of employees are moving away
from the traditional office-based work schedule and opting instead for adaptable and flexible
working arrangements capable of accommodating, in equal measure, the balance between pro-
fessional and personal life. This trend encourages the use of personal mobile devices for pro-
fessional purposes, leading organizations to reconsider and assess the opportunity of imple-
menting ‘Bring Your Own Device’ (BYOD) practices and even adopting specific policies tailored
to the organization’s particular needs and operational profile.

BYOD is regarded as an important factor contributing to organizational mobility, as employers
are no longer required to allocate their own financial resources to purchase and provide mobile
devices to employees'. From a terminological perspective, BYOD consists in the practice
whereby devices owned and personally used by employees, such as smartphones, tablets, lap-
tops, and similar technologies, including their own software applications, are also used within
the employment relationship for the purpose of accessing company resources, whether from
within or outside the organizational environment, subject to the employer’s approval and sup-
port?.

BYOD has certain similarities to the concept of ‘Choose Your Own Device’ (CYOD), but the
principal distinction lies in the degree and manner of control exercised by the employing or-
ganization. CYOD is referring to a model whereby the organization provides employees with a
predefined list of approved devices from which they may choose, although the device may be
financed by the employee, the organization, through its IT structure, retains a high degree of
standardization3.

Conversely, the opposite of BYOD is the concept of ‘Corporate-Owned, Business-Only’ (COBO)
under which the employer provides employees with the mobile devices necessary for carrying
out their professional duties, while any personal use is prohibited, this approach allowing for
clear, straightforward, and easily enforceable control mechanisms, without significant tech-
nical difficulties®.

At the same time, an intermediate approach situated between BYOD and COBO is represented
by the model of ‘Corporate-Owned, Personally-Enabled’ (COPE) which means that the devices
are owned by the company and made available to employees, while both the employees and

! BA ToPERESU and JP VAN BELLE, ‘Organisational Capabilities Required for Enabling Employee Mobility. Automatika through
Bring-Your-Own-Device Concept’ (2017) 8(1) Business System Research 17-29 https://doi.org/10.1515/bsrj-2017-0002.

2 Ibid; K GAJAR, A GHOSH and S Ral, ‘Bring Your Own Device (BYOD): Security Risks and Mitigating Strategies’ (2013) 4(4) Journal
of Global Research in Computer Science 462-470; VT JIMSHITH and V MARY AMALA Bal, ‘Evaluation of security framework for
BYOD device in cloud environment’ (2024) 64(3) Automatika 803-814 https://doi.org/10.1080/00051144.2024.2310458.

5 Samsung Knox, ‘BYOD vs CYOD vs COPE vs COBO: What’s the difference?” (Samsung Knox 2026)
https://www.samsungknox.com/en/blog/enterprise-mobility-models-byod-cyod-cope-cobo? accessed 7 May 2026.

4 S FULTON, ‘COBO, COPE, CYOD, and BYOD simply explained’ (2022) https://blog.cortado.com/en/cobo-cope-cyod-and-
byod-simply-explained/ accessed 7 May 2026.


https://doi.org/10.1515/bsrj-2017-0002
https://doi.org/10.1080/00051144.2024.2310458
https://www.samsungknox.com/en/blog/enterprise-mobility-models-byod-cyod-cope-cobo?
https://blog.cortado.com/en/cobo-cope-cyod-and-byod-simply-explained/
https://blog.cortado.com/en/cobo-cope-cyod-and-byod-simply-explained/

BYOD or the Use of Personal IT Devices in Employment Relationships 29

the organization are permitted to install applications on the employer-owned mobile device®.

The terminological analysis presented above facilitates a clearer conceptual delineation of
BYOD policy and its principal characteristics. However, a comprehensive understanding of the
significance of this organisational model and the extent of its adoption requires an examina-
tion of the data and studies available at international, European, and national levels.

Therefore, a general overview of the studies and publications concerning BYOD indicates an
upward trend in the adoption of such practices, particularly within the United States of Amer-
ica. A recent study shows that 76% of participating employees stated that they use their per-
sonal mobile phones for work-related tasks, while 83% of the responding companies had im-
plemented BYOD policies in one form or another, being, also, underlined that employees using
their own devices contribute up to two additional working hours per day®, which is somewhat
unsurprising as employees are able to access work-related tasks and resources more easily,
irrespective of whether such access is specifically required by the employer.

By contrast, the adoption of BYOD in Europe appears to be significantly more limited than in
the United States, with a study published in 2018 in this field concluding that only 29% of the
participating companies permit the use of personal devices and exclusively for managerial
staff, while 44% of European companies reject the BYOD concept or allow it only in exceptional
circumstances, the information security being the principal concern in the context of BYOD
implementation.

Regarding Romania, the limited available data suggest a moderate level of interest among
companies in the implementation of BYOD policies. The published results in 2014 are not sur-
prising and indicate a degree of adoption that was somewhat higher than that identified at
European level. It has been revealed that 38% of the surveyed companies had implemented a
BYOD policy (of which 12% considered BYOD to be the appropriate approach for mobility),
27% intended to implement such a policy within the following year, while 36% had no plans in
this regard and more than 25% of the companies considered that existing BYOD policies were
not suitable for their organizational needs and instead preferred a more individualized ap-
proach’.

Most likely, the fact that certain companies expressed an interest in implementing BYOD con-
tributed to subsequent developments, the current context being, most probably, significantly
different. Moreover, the impact of the 2020 pandemic context cannot be disregarded, as it sub-
stantially altered employers’ perspectives. Employers were compelled to ensure social distanc-
ing in an abrupt and immediate manner, which, in many cases, resulted in permitting employ-
ees to use their personal devices for the performance of work-related tasks. For this reason, it
is important to emphasise that the figures presented should be regarded only as contextual

5 JM FRANKLIN, G HOWELL, K BOECKL, N LEFKOVITZ, E NADEAU, B SHARIATI, ]G AjMO, C] BROWN, SE DOG, F JAVAR, M PECK and KF
SANDLIN, ‘Mobile Device Security: Corporate-Owned Personally Enabled (COPE)’ (2020) Nist Special Publication 1800-21
https://doi.org/10.6028/NIST.SP.1800-21.

¢ C KOLMAR, ‘26 Surprising BYOD  Statistics [2026]: BYOD Trends In The Workplace’ (Zippia 2026)
https://www.zippia.com/advice/byod-statistics/ accessed 7 May 2026.

7 R CRAHMALIUC, ‘Este popular BYOD in Roméania?’ (Cloudmania 2015) https://cloudmania2013.com/2015/05/15/este-
popular-byod-in-romania/ accessed 17 May 2026.
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indicators of the scale of the phenomenon and should not be understood as clear proof of
BYOD adoption rate.

Regardless of the geographical area in which employees carry out their professional activity or
the size of the organization, the emergence of the so-called “digital native” generations, char-
acterized by an increasingly pronounced preference for using personal devices within the pro-
fessional environment, represents a significant challenge, compelling organizations to adapt
their infrastructure and internal policies in advance in order to ensure the efficient integration
of the BYOD model®.

Considering the issue from the perspective of Romanian legislation, it can be observed that
the legal framework creates the premises for the use of employees’ personal devices for work-
related purposes through Law No 81/2018 on the regulation of teleworking.® However, the stat-
ute does not further elaborate on this possibility, leaving it to the parties to the employment
relationship to determine the specific arrangements through the individual employment con-
tract. Furthermore, the legislation contains no specific provisions regarding the conditions un-
der which such devices may be monitored. In this respect, particular attention should be paid
to the provisions of Law No 190/2018 implementing the General Data Protection Regulation
(GDPR)'°, as well as to the principles established by the European Court of Human Rights in
Bdrbulescu v Romania'!, as will be discussed below.

2. BYOD between opportunity and challenge for employers

The integration of a BYOD policy within an organization cannot be examined from a unilateral
perspective, as it entails both evident advantages and a series of challenges capable of affecting
the employment relationship itself, thereby requiring a careful and balanced approach. Un-
doubtedly, BYOD contributes to increased mobility and, implicitly, to greater flexibility in the
organization of work, while also facilitating the optimization of certain organizational pro-
cesses. At the same time, it raises significant concerns relating to information security, device
control, and compliance with internal policies. Consequently, although mobility offers sub-
stantial benefits to employees, it simultaneously generates considerable pressure on organi-
zations. Small and medium-sized enterprises are particularly vulnerable in this regard, as they
often lack sufficient internal resources and the expertise necessary to adequately address such
challenges!?.

The doctrine classifies the challenges generated by the implementation of BYOD into two main

8 KW MILLER, ] Voas and GF HURLBURT, ‘BYOD: Security and privacy considerations’ (2012) 14(5) IT Professionals 53-55
https://doi.org/10.1109/MITP.2012.93.

° Law No 81/2018 on the Regulation of Teleworking Activities, Official Gazette No 296 of 2 April 2018.

Law No 190/2018 on Measures Implementing Regulation (EU) 2016/679 of the European Parliament and of the Council of 27

April 2016 regarding the protection of natural persons with regard to the processing of personal data and on the free movement

of such data, and repealing Directive 95/46/EC (General Data Protection Regulation), published in the Official Gazette of

Romania, Part I, No 651 of 26 July 2018.

11 See Bdrbulescu v Romania, no 61496/08 (ECtHR, 5 September 2017).

M DHINGRA, ‘BYOD Security and its Possible Solutions’ (2018) 5(2) International Journal of Engineering Technologies and

Management Research 101-106 https://doi.org/10.29121/ijetmr.v5.i2.2018.620.
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categories, namely regulatory challenges and security-related challenges!3. More specifically,
regulatory challenges arise where personal devices are used across national borders, thereby
giving rise to issues concerning data jurisdiction and the protection of privacy, as data may be
stored or processed in one or several locations'4. As regards security-related challenges, these
consist of:

(1) the reduced degree of control over data, given that the enforcement of security policies is
often difficult, thereby creating vulnerabilities in the protection of commercial and busi-
ness data and facilitating information leakage;

(2) the downloading of malicious applications capable of compromising organizational data;

(3) the possibility that employees whose employment relationships have ceased may still gain
access to deleted data, as such data may be recovered from most devices; and

(4) the diversity of BYOD device providers, which operate different operating systems and
security protocols, thus requiring mechanisms capable of managing the specific require-
ments of each device in order to ensure effective security and control measures'.

Beyond the classification advanced in the doctrine, a third category of challenges may also be
identified, namely those of a financial nature, insofar as the implementation of BYOD may
generate costs for the employer that employees may seek to recover in order to compensate
for the wear and tear resulting from the use of personal mobile devices for professional pur-
poses, as well as for other related expenses. On the other hand, although such a context may
constitute a challenge from the perspective of regulation and the delimitation of the em-
ployer’s financial contribution, it does not represent a genuine disadvantage, since the costs
incurred in such situations are generally lower than those associated with a model in which
the employer provides employees with mobile devices necessary for the performance of work-
related tasks.

A fourth criterion for classifying the challenges associated with BYOD is closely connected to
the protection of human rights, a relatively recent study conducted across countries differing
in geographical location, cultural background, and regulatory frameworks demonstrating that
the risks associated with BYOD are significantly influenced by employees’ legal concerns, with
American employees attaching greater importance to such risks compared to employees from
Germany and South Korea'®. For example, the implementation of a BYOD policy must consider
principles of fairness and equal treatment within employment relationships, insofar as such
an approach may generate differentiated treatment among employees, given that some em-
ployees may not own personal devices. This, in turn, may create dissatisfaction capable of neg-
atively affecting productivity over time. At the same time, in the case of employees who use
their own devices, the distinction between professional and personal life may become

13 KA ALMARHABI, ‘An improved smart contract-based bring your own device (BYOD) security control framework’ (2024) 105
Alexandria Engineering Journal 598-612 https://doi.org/10.1016/j.aej.2024.08.024.

4 Ibid.

5 Ibid.

16 K DEGIRMENCI, MH BREITNER, F NOLTE and ] PASSLICK, ‘Legal and Privacy Concerns of BYOD Adoption’ (2023) 65(1) Journal of
Computer Information Systems 64-75 https://doi.org/10.1080/08874417.2023.2259346.
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increasingly blurred, particularly since not all individuals can exercise an adequate level of
self-control. The ease of access to work through personal devices may lead to a dependency on
e-mails and other forms of online professional communication!’. This conclusion is further
supported by the findings of a survey published in 2021, according to which work-life balance
proved to be weaker among employees using their own devices as compared to those provided
with corporate mobile phones!®. Nevertheless, the most significant challenge from a human
rights perspective remains the protection of the fundamental rights to privacy and personal
data protection, especially considering the technical difficulties that may arise in ensuring a
clear separation between personal data and data generated during professional activity.

At the same time, the implementation of a policy concerning the use of personal devices may
generate significant benefits for employers, particularly through the reduction of costs related
to the acquisition, maintenance, and replacement of IT equipment, as well as by decreasing
the expenses associated with the technical services necessary for equipping employees. Sim-
ultaneously, the use of personal devices represents a more convenient and familiar option for
employees, eliminating the inconveniences resulting from the simultaneous use of both a per-
sonal device and another device provided by the employer. Also, BYOD policies aim to enhance
the flexibility, accessibility, and portability of work tools to respond more effectively to em-
ployees’ needs, thereby contributing to improved productivity and professional satisfaction
among staff. This is particularly the case given that employees are already accustomed to using
their own devices, which facilitates the performance of professional activities in a more effi-
cient manner'. Furthermore, employee dissatisfaction with mobile devices supplied by em-
ployers, which are sometimes technologically outdated due to budgetary considerations and
replaced only after considerable delay, constitutes a determining factor underlying employees’
preference for the BYOD model, as it allows them to use more advanced equipment better
suited to their individual needs?.

3. Does Romanian legislation regulate BYOD?

Law No 81/2018 on the regulation of teleworking establishes the employer’s obligation ‘to en-
sure the information and communications technology means necessary for the performance of
telework activities (...) unless the parties agree otherwise’?!. In the context of the COVID-19
pandemic, these provisions were further nuanced, the legislator expressly regulating, through
the legislative act amending the original text, the possibility for the parties to the employment
relationship to ‘agree in writing, including on the use of the teleworker’s own devices, with the

7 H LAM, T BECKMAN, M HARCOURT and S SHANMUGAM, ‘Bring Your Own Device (BYOD): Organizational Control and Justice
Perspectives’ (2025) 37 Employee Responsibilities and Rights Journal 473-491 https://doi.org/10.1007/s10672-024-09498-1.
Beyond Identity, ‘Bring your own device? Exploring the types and security of devices employees used for work’ (2021)
https://www.beyondidentity.com/blog/byod-exploring-evolution-work-device-practices-survey accessed 08 May 2026.
19 AM FRENCH, ‘Current Status, Issues, and Future of Bring Your Own Device (BYOD)’ (2014) 35(10) Communications of the
Association for Information Systems 191-197.

K MADZIMA, M MoYO and H ABDULLAH, ‘Is bring your own device an institutional information security risk for small-scale
business organizations?’ (2014) Proceedings of  the Information Security  for South Africa
https://digifors.cs.up.ac.za/issa/2014/Proceedings/Full/54_Paper.pdf accessed 7 May 2026.

2 Law No 81/2018 on the Regulation of Teleworking Activities, Official Gazette No 296 of 2 April 2018, art 7(a).
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specification of the conditions of use’??, but the legislative act amending Law No 81/2018 was
subsequently declared unconstitutional?®, with the consequence that the newly introduced
provisions were applicable only between November 2020 and May 2022. It may be observed
that the legislative intervention did not introduce a substantial modification of the legal
framework but rather served to clarify the possibility of using employees’ own IT devices within
the context of teleworking activities. This possibility had, in fact, already been implicitly rec-
ognized under the original wording of Law No 81/2018 through the phrase ‘unless the parties
agree otherwise’.

The practical implementation of such an agreement between the parties to the employment
relationship may be achieved either through the inclusion of a specific clause directly within
the individual employment contract or, subsequently, during the performance of the contract,
by means of an addendum. Nevertheless, the legislator does not expressly regulate the specific
content of the conditions of use, leaving this matter to the discretion of the parties, depending
on the needs and particularities of the activity performed.

Within this regulatory framework, it is possible for the initiative regarding the use of personal
mobile devices to originate from the employee, through a request for the conclusion of an
agreement to that effect. In such a situation, the question arises as to whether the employer is
under an obligation to accept such a request. In the absence of legal provisions derogating
from the principle of mutual consent between the parties, the employee does not possess legal
means capable of compelling the employer to accept the implementation of a BYOD model.
The same conclusion applies in the reverse situation, where the initiative belongs to the em-
ployer.

4. Monitoring in the context of BYOD - a threat to privacy and protection
of personal data?

‘Private life’ is regarded as a broad and comprehensive notion, encompassing, in certain cir-
cumstances, even ‘professional activities (...), there being a zone of interaction between the
individual and other members of society which, even in a public context, may fall within the
sphere of private life’?4. In this respect, the case law of the European Court of Human Rights
reveals a gradual evolution of the right to privacy, from the recognition that professional ac-
tivities may fall within the sphere of private life to the development of a sophisticated frame-
work for assessing proportionality and procedural safeguards in the context of employee mon-
itoring. From this perspective, Niemietz v Germany constitutes a landmark judgment in which
the Court observed that ‘a clear delimitation between private life and professional activity is

22 Government Emergency Ordinance No 192/2020 amending and supplementing Law No 55/2020 on certain measures for the
prevention and combating of the effects of the COVID-19 pandemic, as well as amending art 7(a) of Law No 81/2018 on the
regulation of teleworking activities, Official Gazette of Romania, Part I, No 42 of 6 November 2020.

Constitutional Court of Romania, Decision No. 50/2022 regarding the exception of unconstitutionality of Law No 55/2020
concerning certain measures for the prevention and combating of the effects of the COVID-19 pandemic, as a whole, and
specifically the provisions of art 5(2)(d) thereof, as well as Government Emergency Ordinance No. 192/2020 amending and
supplementing Law No 55/2020 and amending art 7(a) of Law No 81/2018 on the regulation of teleworking activities, as a
whole, Official Gazette of Romania, Part I, No 291 of 25 March 2022.

2 C BIRSAN, Conventia europeand a drepturilor omului. Comentarii pe articole (vol 1, All Beck 2005) 600.
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difficult to achieve, since, in the workplace, most individuals establish and maintain contact
with the outside world’?®. On this basis, the Court held that Article 8 of the European Conven-
tion on Human Rights may extend to activities carried out in the workplace and that both pro-
fessional premises and professional correspondence may fall within the scope of the protection
afforded by this provision?¢. Consequently, employees do not lose their privacy rights merely
because they are acting in a professional capacity?’ and, they retain a reasonable expectation
that a certain degree of privacy will be respected even within the workplace.?®

Following this judgment, the ECtHR's approach to the interaction between the private and
professional spheres was further consolidated in Halford v. the United Kingdom, where the
Court held that ‘telephone conversations made from business premises as well as from the
home may be covered by the notions of “private life” and “correspondence” within the mean-
ing of art 8 § 1’%°. Similar protection was subsequently extended to e-mails sent from the work-
place and to information derived from the monitoring of an employee's personal use of the
Internet, as emphasised by the Court in Copland v the United Kingdom®. These judgments con-
firmed that communications carried out through employer-provided systems do not automat-
ically fall outside the scope of art 8 protection and may give rise to a reasonable expectation of
privacy on the part of employees.

The proportionality framework was further refined in Lopez Ribalda and Others v Spain3!, in
which the Court examined the limits of covert workplace surveillance. Although the Court ul-
timately accepted the use of hidden cameras in the particular circumstances of the case, it
emphasised that secret monitoring constitutes, as a general rule, a serious interference with
the right to privacy and may be justified only in exceptional circumstances, such as the exist-
ence of reasonable suspicions of serious misconduct and the absence of less intrusive alterna-
tives.

The need for a careful assessment of necessity and proportionality in the context of employee
monitoring has also been reiterated in more recent case law. In Guyvan v Ukraine®?, the Court
held that even technical phone metadata may constitute personal data, particularly because
such information may reveal an individual's location and communication recipients. The sen-
sitivity of location-related information has likewise been recognised in earlier judgments, in-
cluding Uzun v Germany3* and Florindo de Almeida Vasconcelos Gramaxo v Portugal>, where the
Court highlighted that information concerning a person's whereabouts at a given moment falls
within the scope of the notion of ‘private life’ protected by Article 8 of the Convention.

% See Niemietz v Germany, no 13710/88 (ECtHR, 23 November 1992) paras 29-31.

% Ibid.

27 Tbid.

Article 29 Working Party, Working Document on the Surveillance and Monitoring of Electronic Communications in the Workplace
(2002)

¥ See Halford v The United Kingdom, no 20605/92 (ECtHR, 25 June 1997) para 44.

%0 See Copland v The United Kingdom, no 62617/00 (ECtHR, 3 April 2007) para 41.

See Lopez Ribalda and Others v Spain, no 1874/13 and 8567/13 (ECtHR, 17 October 2019) para 134.

52 See Guyvan v Ukraine, no 46704/16 (ECtHR, 6 November 2025) para 31.

%5 See Uzun v Germany, no 35623/05 (ECtHR, 2 September 2010) paras 51-52.

% See Florindo de Almeida Vasconcelos Gramaxo v Portugal, no 26968/16 (ECtHR, 13 December 2022) paras 95-96.
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Taken together, these judgments reveal the progressive development of privacy protection in
the context of employment relationships, a development that is particularly relevant to BYOD
policies, where personal and professional spheres coexist on the same device and monitoring
measures consequently give rise to heightened privacy risks. In such circumstances, consider-
ations relating to proportionality, technical safeguards, and confidentiality become essential
in ensuring that the monitoring of employees’ personal devices used for work-related purposes
remains compatible with the requirements of Art 8 and the protection of fundamental rights.

The evolution of the right to privacy, influenced by technological development, demonstrates
also the evident intrinsic connection between this right and the right to the protection of per-
sonal data, such that ‘it is impossible to establish a precise demarcation between the limits of
the two concepts’®>, which means that where a breach of personal data occurs, an interference
with the right to privacy is implicitly involved, all the more so in the context of monitoring
employees’ personal mobile devices, where the incidence of personal data is particularly sig-
nificant, concerning not only the employee’s own data but, in certain circumstances, also data
relating to family members, friends, or acquaintances. However, under certain circumstances,
the right to privacy must yield to competing interests, subject to compliance with the limits of
interference defined by the principles of proportionality and necessity. Within the employ-
ment relationship, these competing interests are represented by the employer’s right to issue
instructions and exercise control, the employee’s duty of loyalty, as well as the employer’s
property rights®. Therefore, insofar as the employee performs work under the subordination
and authority of the employer, it is natural that the latter should be entitled to exercise the
supervisory prerogatives necessary to ensure productivity and the proper functioning of the
undertaking®’, in the context of a BYOD approach, such prerogatives being manifested through
the monitoring of employees’ mobile devices or even their electronic communications.

A study conducted in 2019 highlights employees’ considerable concerns regarding interference
with their private life in the context of using personal devices for professional purposes, as
companies may access private data and photographs stored on the device, exercise control over
the mobile phone itself, while direct supervisors may gain access to the employee’s location
and to data revealing the employee’s availability38.

Accordingly, the monitoring of mobile devices subject to a BYOD policy may affect both the
employee’s right to privacy and the right to the protection of personal data insofar as such
monitoring exceeds the framework of legitimacy established by the General Data Protection
Regulation (GDPR) and by relevant European case law. In this respect, particular reference
should be made to the jurisprudence of the European Court of Human Rights in the case of
Bdrbulescu v Romania®®, which emphasized the importance of assessing the following elements

3% S SANDRU, Protectia datelor personale si viata private (Hamangiu 2016) 147, 148.

% C MORGAN, ‘Employer Monitoring of Employee Electronic Mail and Internet Use’ (1999) 44 McGill Law Journal 849-902.

7 A ATHANASIU, M VOLONCIU, L DIMA and O CazaN, Codul Muncii. Comentariu pe articole (vol 1, All Beck 2007) 206; A TICLEA,
Codul Muncii, Legislatie conexd. Comentarii. Jurisprudentd (Universul Juridic 2020) 208-209.

KG GOKGE and O DOGERLIOGLU, ‘Bring your own device policies: Perspectives of both employees and organizations’ (2019) 11(2)
Knowledge Management & E-Learning 233-246 https://doi.org/10.34105/j.kmel.2019.11.012.

39 Bdrbulescu v Romania (n 11), para 133, 121(ii)(iii) (iv)(v)(vi), 127.

38
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prior to any monitoring activity in order to prevent abusive conduct on the part of the em-
ployer:

(a) informing the employee of the existence of a monitoring procedure;
(b) the scope and extent of the monitoring;
(c) the existence of legitimate reasons justifying the monitoring;

(d) the possibility of implementing monitoring systems based on less intrusive means and
measures than direct access to the content of employees’ communications;

(e) the consequences of the monitoring for the employee; and
(f) the provision of adequate safeguards for the employee.

These guiding principles developed through case law have also been incorporated into Roma-
nian legislation through Law No. 190/2018 on measures implementing the General Data Pro-
tection Regulation, which establishes the minimum requirements incumbent upon employers
when using monitoring systems through electronic communication means. These require-
ments include: the existence of a legitimate interest justifying the monitoring activity; the
prior individual notification of employees, as well as the collective information of employee
representatives within the framework of social dialogue; the demonstration that less intrusive
means have proven ineffective; and the storage of the obtained data for a limited period of 30
days, except in expressly regulated and duly justified situations*.

Furthermore, the Article 29 Working Party (WP29)* identifies, from a technical perspective,
two obligations incumbent upon the employer, the observance of which ensures lawful moni-
toring without infringing the right to data protection and the right to privacy, namely: (1) ‘tak-
ing appropriate measures to distinguish between the professional use and the personal use of
the device’, and (2) ‘implementing methods through which employer data existing on the de-
vice may be securely transferred between that device and the employer’s network (VPN, sand-
boxing)’#2. Although, Opinion 2/2017 on data processing at work of the 29 Working Party which
states these obligations, was not formally adopted by the European Data Protection Board
(EDPB - which replaced the WP29 upon the application of the GDPR in May 2018) through the
2018 endorsement package®, it remains a highly persuasive soft — low instrument. The docu-
ment adopted shortly before the GDPR became applicable, it has not been withdrawn and su-
perseded and continues to be widely relied upon the interpretation of data protection obliga-
tions in employment context. Its relevance is further reinforced by the fact that the EDPB has

Law No 190/2018 on Measures Implementing Regulation (EU) 2016/679 of the European Parliament and of the Council of 27
April 2016 regarding the protection of natural persons with regard to the processing of personal data and on the free movement
of such data, and repealing Directive 95/46/EC (General Data Protection Regulation), Official Gazette No 651 of 26 July 2018,
art 5.

Art 29 Working Party, Opinion 2/2017 on data processing at work (2017).

Sandboxing consists in isolating a program within a computer system in such a manner that its exposure to other applications
or critical systems is reduced or entirely eliminated — see https://www.comparitech.com/blog/information-security/what-
is-sandboxing/ accessed 11 May 2026; C OGRISEG, ‘GDPR and Personal Data Protection in the Employment Context’ (2017)
3(2) Labour&Law Issues 16 https://doi.org/10.6092/issn.2421-2695/7573.

European Data Protection Board, Endorsement 1/2018 https://www.edpb.europa.eu/system/files_en?file=2026-
04/endorsement_of wp29_documents_en_0.pdf accessed 23 June 2026.
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not, to date, issued specific guidance addressing the BYOD concept or its implications under
EU data protection law.

As previously noted, the legitimacy of monitoring mobile devices integrated into professional
activity under an applicable BYOD policy is ensured once the legal basis for processing the data
resulting from the employer’s actions has been identified. Given that the context is one of an
employment relationship, it cannot be assumed ‘that the processing is legitimized through the
consent of employees (...), therefore a different legal basis is required’. Furthermore, the EDPB
considers that it is highly problematic for employers to rely on employees’ or prospective em-
ployees’ consent as a legal basis for the processing of personal data, since such consent is un-
likely to be freely given*:.

Consequently, monitoring activities will generally rely upon the employer’s legitimate inter-
est, which may be justified by the need to ensure the security and confidentiality of commercial
and business data, the disclosure of which may generate both pecuniary and non-pecuniary
damage, including harm to the company’s reputation and image. Such concerns arise not only
in the organisation’s capacity as an employer, but also as a provider of services, whose credi-
bility in delivering quality services may be adversely affected. The Article 29 Working Party
further expands the scope of justifications for monitoring by emphasizing that ‘the monitoring
of location and traffic data on such devices may be considered as serving a legitimate interest
in protecting personal data for which the employer is responsible as controller (...)’*>. At the
same time, the justification based on legitimate interest must be accompanied by the applica-
tion of the proportionality test, such that the monitoring of personal mobile devices ‘must
constitute a proportionate response by the employer to the risks faced, taking into account the
legitimate protection of privacy and the other interests of workers’. In other words, the
measures implemented must ensure a balance between the employees’ right to respect for pri-
vate life and the employer’s possibility to protect its property and ensure the proper function-
ing of the company*. Clarification of these aspects is even more important given that ‘the
burden lies with the party processing personal data to demonstrate the cumulative fulfilment
of the requirements of adequacy, relevance, and non-excessiveness, since that party bears the
obligation to comply with the principle of proportionality in relation to the method used’*".

A particularly sensitive issue that may arise in the course of monitoring concerns situations in
which the employer gains access to data relating to family members or other third parties, such
as photographs, private communications, banking information, contact details, or even special
categories of personal data within the meaning of Article 9 GDPR, including information con-
cerning health, religious beliefs, biometric data, political opinions, or sexual orientation etc.
Such information may relate not only to the employee but also to members of the employee's
family.

In this context, the employer's legitimate interest in protecting company information is

4 EDPB, Guidelines 05/2020 on consent under Regulation 2016/679, version 1.1, adopted on 4 May 2020, para. 21, p. 9.

45 Article 29 Working Party, Opinion 2/2017 on data processing at work (2017).

46 See Ldpez Ribalda and Others v Spain (n 31) para 132.

47 Bucharest Court of Appeal, Civil Decision No 36 of 13 March 2017, cited by DM SANDRU, ‘Protectia datelor personale in relatiile
de munca. Consideratii privind temeiul prelucrarii’ (2019) 5 Pandectele Romdne 72.
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unlikely to satisfy the requirements of the necessity and proportionality test, particularly
where the rights of individuals who are not parties to the employment relationship are con-
cerned. Consequently, to avoid unlawful processing and unjustified interference with private
and family life, employers should, as a matter of priority, design BYOD policies in a manner
that prevents the collection of such data altogether. This objective may be achieved through
the implementation of appropriate technical and organisational measures, including advanced
security mechanisms and the use of separate work profiles or containers that clearly distin-
guish private data from work-related information. Where accidental access nevertheless oc-
curs, the employer should immediately take all necessary measures to prevent any further pro-
cessing of the data, including their prompt deletion, avoiding the copying of such information,
and restricting access to a limited number of authorised persons. In addition, the incident
should be properly documented and assessed from the perspective of a potential personal data
breach, with a view to complying with any obligations that may arise under the GDPR.

Furthermore, in assessing the lawfulness of the monitoring process, The Article 29 Working
Party emphasized that

the monitoring of electronic communications in the workplace (...) has been
regarded as the primary threat to employees’ privacy. (...) Where no limits are
imposed on the processing activities and where such processing lacks
transparency, there exists a significant risk that the legitimate interest (...) in
improving efficiency and protecting corporate assets may evolve into
unjustified and intrusive monitoring*.

It follows, therefore, that transparency in the process of monitoring mobile devices constitutes
an essential element of any BYOD policy. Transparency encompasses both an individual di-
mension, through the direct information provided to employees, and a collective dimension,
through the initiation and conduct of information and consultation procedures with trade un-
ions or employee representatives.

Regarding the individual dimension of transparency, this derives from the controller’s obliga-
tion established at the European level under Article 12 of the General Data Protection Regula-
tion, according to which ‘the controller shall take appropriate measures to provide any infor-
mation (...) relating to processing to the data subject’. At the national level, the same obliga-
tion is reflected in Article 5 of Law No. 190/2018, which requires employers to ensure the ‘prior,
mandatory, complete, and explicit information of employees’. The same provision of the GDPR
further clarifies the operationalization of this obligation by requiring that such information be
provided ‘in a concise, transparent, intelligible and easily accessible form, using clear and plain
language (...)’. It is likewise emphasized that the information should be communicated in writ-
ing, primarily for evidentiary reasons related to demonstrating compliance with the obligation.
Verbal information is permissible only upon the request of the data subject and, even in such
situations, must be documented through the signing of minutes or a written record. Moreover,
the information may also be communicated through electronic means whenever possible.

48 Article 29 Working Party, Opinion 2/2017 on data processing at work (2017).
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From the perspective of content, it may be argued that, in addition to the elements typically
included within a GDPR information notice, the communication should also encompass the
BYOD policy itself, thereby ensuring full transparency regarding all aspects relevant to the
monitoring process.

The collective dimension of transparency in relation to employees manifests itself, as previ-
ously noted, through the conduct of information and consultation procedures with trade un-
ions or employee representatives, as appropriate. It is widely acknowledged that ‘the principal
role of trade unions or employee representatives in supervising compliance with the law and
collective agreements applicable to employees also entails knowledge of personal data and of
the manner in which such data are processed’. More generally, the need to involve trade unions
also derives from national legislation, namely Law No 467/2006%, particularly relevant are the
provisions of art 5(1)(c), according to which ‘employers are obliged to inform and consult em-
ployee representatives, in accordance with the legislation in force, regarding (...) decisions
likely to lead to significant changes in work organization, contractual relations, or employ-
ment relationships (...)’. Indeed, the implementation of monitoring mechanisms, through their
scope and impact, clearly falls within the notion of a ‘significant change in work organization’,
employees transitioning from a traditional model of work supervision to one characterized by
the pervasive presence of technology. At the same time, Law No 190/2018 expressly estab-
lishes, under art 5, the obligation to ‘consult the trade union or, as the case may be, employee
representatives prior to the introduction of monitoring systems’.

As indicated by the legislative text, the employer’s social dialogue counterpart shall consist of
employee representatives organized in accordance with the Labour Code or the trade union,
whose participation in such discussions is not conditional upon representative status. Equally,
the information and consultation process cannot be affected merely because the trade union
referred to by law is represented during discussions by the federation to which it is affiliated,
particularly where such practice already exists between the parties in relation to other business
matters affecting employees. As regards the content of the information provided within the
consultation process, this may largely mirror the information intended to be communicated
directly to employees. In this respect, it should be emphasized that, to ensure the effectiveness
of the provisions of Law No 467/2006, the information and consultation procedure constitutes
a preliminary step preceding individual transparency measure. Furthermore, employees
should be informed that this stage has been completed, thereby strengthening their trust in
the fairness and legitimacy of the monitoring process.

5. Aspects regarding the content of a BYOD policy

Although, at first sight, a BYOD policy may appear particularly attractive for employers, any
decision concerning its implementation must be grounded in a proper ‘understanding of busi-
ness requirements, constraints, compliance-specific needs, as well as the needs and objectives

4 Law No 467/2006 for establishing the general framework for informing and consulting employees, published in the Official
Gazette of Romania, Part I, No 1006 of 18 December 2006.
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of users’*°, namely the employees. Analyses conducted in this field have demonstrated that
this ‘preliminary stage concerning the assessment of the opportunity to implement the policy
is often treated superficially, with deficiencies being identified only during the subsequent de-
sign stage’>!. At the same time, during the opportunity assessment phase, the employer must
address a number of essential questions, such as: does the existing security strategy adequately
respond to the security challenges generated by the implementation of BYOD?; is the organi-
zation’s infrastructure prepared for such an approach?; do the existing platforms permit the
use of personal devices?, the employer’s sector of activity playing an important role in deter-
mining whether a BYOD policy should be adopted®2.

The legislation does not expressly establish the mandatory elements of a BYOD procedure.
Nevertheless, it may be argued that such a policy should primarily define the purpose pursued
through its adoption, the obligations incumbent upon each party to the employment relation-
ship, as well as the fields or activities within the organization to which it applies. Restricting
the applicability of the procedure to certain activities may be justified insofar as, for example,
the employer is able to demonstrate and substantiate the sensitive or critical nature of the data
associated with the activities excluded from the use of personal devices. Additionally, in the
process of drafting the policy, the employer may also consider elements such as: the tasks that
employees may perform through their personal devices; the extent and limits of the employer’s
control over such devices; the scope of monitoring activities>?, the technical and organiza-
tional measures necessary to ensure the security of data processing and the effective separa-
tion between professional data and personal data; the responsibilities of the parties involved>*
and the consequences arising from non-compliance with the applicable procedure. Further-
more, a BYOD policy should clarify a number of essential practical aspects, such as the manner
in which situations involving the loss or damage of the device by the employee will be man-
aged, the location where professional e-mails will be stored, the status of the data existing on
the device following the termination of the employment relationship, the person responsible
for any necessary repairs, as well as the conditions under which such repairs will be carried
out.

6. Conclusions

Even though the implementation of a BYOD policy involves certain difficulties and requires
considerable effort on the part of the employer in establishing appropriate technical standards
and effective monitoring mechanisms, this approach continues to represent a forward-looking
option for the future of the professional environment. Its relevance is further enhanced by the
fact that the new generations already present on the labour market, or about to become part

0 Y DI0GENES and ] GILBERT, Enterprise Mobility Suite Managing BYOD and Company-Owned Devices (Microsoft Press 2015).

5 Ibid.

52 Tbid.

For a detailed presentation of the guiding questions that may contribute to the definition of a BYOD policy, see National Cyber
Security Centre, Device security guidance (2025) 33 https://www.ncsc.gov.uk/collection/mobile-device-guidance/bring-
your-own-device accessed 11 May 2026.

M DHINGRA, ‘Legal Issues in Secure Implementation of Bring Your Own Device (BYOD)’ (2016) 78 Procedia Computer Science
179-184 https://doi.org/10.1016/j.procs.2016.02.030.
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of it, are highly familiar with technology and demonstrate an increasing openness toward the
use of their own devices and IT equipment for professional purposes. The adoption of a BYOD
policy inevitably entails a shift in perspective on the part of both employers and employees.
Most likely, a significant proportion of employees still prefer the traditional model of work
organization based exclusively on the use of equipment provided by the employer, without
fully understanding the advantages that the use of personal devices may bring to the perfor-
mance of professional activities. Although such a practice may generate concerns regarding
respect for private life and the protection of personal data, these risks may be significantly
reduced through the implementation of appropriate measures and internal policies. Under
these circumstances, a properly designed and implemented BYOD strategy may create mutual
benefits within the employment relationship, ensuring a favourable balance for both employer
and employee alike.

Considering the complex legal issues of BYOD in relation to privacy, data protection, infor-
mation security, and employment law, a more detailed legislative framework at the national
level would be desirable which could provide greater legal certainty for both employers and
employees by clarifying the conditions under which personal devices may be used for work
purposes, the limits of monitoring activities, and the safeguards required to protect fundamen-
tal rights.

Finally, it is important to emphasize the necessity of updating the existing studies in Romania
concerning the degree of BYOD usage and its associated implications, considering the contem-
porary realities shaped by new generations, technological development, and employees’ in-
creasing openness toward flexibility and mobility within employment relationships. From this
perspective, we also identify a limitation of the present study, namely its reliance on market
studies conducted prior to 2020. Consequently, our future research will continue through the
undertaking of a quantitative analysis concerning the degree of BYOD adoption within organ-
izations in Romania, as well as employers’ attitudes toward the implementation and content
of such policies.
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Abstract: The digitalisation of migration governance has transformed the operation of European
borders through the increasing use of biometric identification systems, interoperable databases,
automated risk assessment, and data-driven administrative decision-making. While these
technologies are promoted as enhancing the efficiency, consistency, and security of migration
management, they raise important questions about whether existing European legal frameworks
adequately protect fundamental rights and gender equality. This article examines whether the
current EU legal framework can address the structural inequalities that digital migration systems may
reproduce, particularly regarding migrant women and gender-diverse persons.

The paper adopts a doctrinal legal methodology, analysing the EU Charter of Fundamental Rights,
the General Data Protection Regulation (GDPR), and the Artificial Intelligence Act through the
analytical lens of liberal feminist legal theory and a targeted review of empirical and institutional
literature. It develops a framework based on accessibility, transparency and accountability, and
institutional design, and applies it to selected examples of digital migration systems, including
biometric identification and algorithmic risk assessment, to assess their implications for equality and
procedural fairness.

The paper argues that although existing European legal instruments provide important safeguards
concerning data protection, non-discrimination, and administrative justice, they remain insufficient
to address forms of disadvantage generated by algorithmic design, data practices, and technology-
mediated decision-making. Rather than arising from explicit discriminatory rules, these inequalities
emerge through ostensibly neutral digital infrastructures that can reproduce structural gender bias
while limiting meaningful scrutiny and accountability. By bringing feminist legal theory into
dialogue with EU migration, data protection, and Al regulation, the article contributes to the growing
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debate on governing digital borders by showing the need for a more substantive interpretation of
equality and procedural safeguards in regulating digital migration systems.

Keywords: digitalisation; migration management; algorithmic decision-making; gender equality;
feminist legal theory; EU law.

1. The Digitalisation of the Border

In the name of efficiency, modern migration management is increasingly digitised. Access to
territory, protection, and rights is influenced and conditioned by biometric identification sys-
tems, automated risk assessment tools, and data-driven administrative processes. This results
in a shift in the nature of the border. It can no longer be understood solely as a geographically
fixed line, since it operates as a dispersed digital environment embedded with legal and ad-
ministrative frameworks that shape interactions between individuals and authorities across
multiple stages of the migration process!. Within this evolving environment, algorithmic sys-
tems influence a wide range of decisions that were traditionally made by human authorities.
The systems structure the collection, processing, storage, and evaluation of personal data, of-
ten in an opaque manner. Their deployment raises fundamental legal questions regarding ac-
countability, procedural fairness, and the protection of fundamental rights?.

This paper examines how digital transformations affect the functioning of European legal
frameworks that govern migration. The main focus is on whether existing legal instruments
adequately address the risks generated by digital technology in the migration context. The
analysis is grounded on a liberal feminist perspective, which centres equality and agency in the
design and application of legal and technological systems3. Liberal feminism is introduced at
this stage because it supplies the article’s account of equality. In the digital-migration context,
this means that formally identical treatment is not sufficient where the technological or insti-
tutional conditions of access systematically place particular groups at a disadvantage*. This
conception is developed more fully in Section 3 and translated there into the dimensions of
accessibility, transparency and accountability, and institutional design. The central argument
is that current European legal frameworks presuppose technological neutrality that hides
structurally unequal effects. Consequently, algorithmic systems may reproduce and amplify
existing patterns of disadvantage, particularly in relation to migrant women and gender-di-
verse persons, without triggering sufficiently solid legal scrutiny®.

Methodologically, the article combines four complementary forms of analysis. First, it under-
takes doctrinal legal analysis of the EU Charter, the GDPR, the Al Act and the principal instru-
ments governing contemporary EU migration and asylum administration. Second, it uses CJEU

! H DysTELBLOEM and A MEIER (eds), Migration and the New Technological Borders of Europe (Palgrave Macmillan 2011).

2 L EDWARDS and M VEALE, ‘Slave to the Algorithm? Why a “Right to an Explanation” Is Probably Not the Remedy You Are
Looking For’ (2017) 16 Duke Law & Technology Review 18.

5 S MOLLER OKIN, Justice, Gender, and the Family (Basic Books 1989).

4 S FREDMAN, ‘Substantive Equality Revisited’ (2016) 14 International Journal of Constitutional Law 712, 717-18.

5V EUBANKS, Automating Inequality: How High-Tech Tools Profile, Police, and Punish the Poor (St Martin’s Press 2018).



Gender, Power, and Law in European Digital Migration Systems 45

and, where relevant, ECtHR jurisprudence to identify standards of proportionality, privacy and
data protection, procedural fairness and effective judicial protection. Third, it employs liberal
feminist legal theory as a normative and interpretive framework for testing whether formally
neutral safeguards can respond to structural gender inequality. Fourth, a targeted interdisci-
plinary literature review draws on migration scholarship and institutional evidence concerning
digital access, documentation, gender and displacement. The article does not present original
empirical research; it uses empirical sources to test the plausibility and practical significance
of its doctrinal and theoretical claims. The method is therefore interdisciplinary, but its prin-
cipal contribution remains legal: it identifies how existing EU obligations should be inter-
preted and operationalised when digital migration systems mediate access to rights.

The paper proceeds in four parts. First, it outlines the main features of digital migration sys-
tems and the applicable European legal framework. It then develops an analytical structure
grounded in liberal feminist legal theory. Subsequently, this framework is applied to selected
examples of digital migration technologies. The final section considers the implications of
these findings for the interpretation and development of existing legal standards.

2. Digital Migration Systems in European Law

The broader infrastructure which governs access to territory, asylum procedures, and associ-
ated rights is increasingly digitised. Migration control is mediated by interconnected digital
systems that collect, process, and evaluate personal data for various purposes, ranging from
identity verification to risk assessment and eligibility determination®. Among the best-known
examples are biometric identification systems, interoperable databases, and automated deci-
sion-supporting tools. Systems such as EURODAGC, originally established for fingerprint com-
parison in the context of asylum applications, have expanded in scope and significance, as part
of a wider ecosystem of information-sharing mechanisms’. Similarly, the European Travel In-
formation and Authorisation System (ETIAS) showcases a model of anticipatory migration
governance, in which data analysis and automated screening influence decisions before phys-
ical border crossings®. Together, they indicate a change in the temporal and spatial operation
of border control, as legal and administrative scrutiny is extended beyond traditional territorial
encounters.

Digitalisation is often portrayed as a means of efficiency, consistency, and security, enabling
tools that can improve administrative capacity, reduce human error, and facilitate faster deci-
sion-making in migration contexts. However, such claims should not remain unscrutinised be-
cause decisions influenced by algorithmic processing can rarely be reduced to purely technical

D Bico, ‘The (In)securitization Practices of the Three Universes of EU Border Control: Military/Navy — Border Guards/Police —
Database Analysts’ (2014) 45(3) Security Dialogue 209.

7 Regulation (EU) 2024/1358 of the European Parliament and of the Council of 14 May 2024 on the establishment of Eurodac for
the comparison of biometric data [2024] OJ L, 2024/1358, 22.5.2024 (‘Eurodac Regulation’); N VAvVOULA, ‘Interoperability of
EU Information Systems: The Deathblow to the Rights to Privacy and Personal Data Protection of Third-Country Nationals?’
(2020) 26(1) European Public Law 131.
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operations. Such decisions are structured through assumptions embedded in data selection,
model design, and institutional deployment®. Therefore, the legal significance of digital mi-
gration systems lies in their capacity to affect the exercise of rights through forms of decision-
making that may be difficult to contest, interpret, or review.

These technological developments engage several areas of European law. At the level of fun-
damental rights, the Charter of Fundamental Rights of the European Union provides a central
framework for assessing the legality of digital migration systems: art 8 establishes the right to
the protection of personal data, art 21 prohibits discrimination (including on grounds relevant
to gender and other protected characteristics), while art 41 concerning good administration
and art 47 concerning effective judicial protection also bear weight where automated or semi-
automated processes influence decisions affecting legal status or access to protection!®. To-
gether, these provisions provide an important normative framework for evaluating digital gov-
ernance practices. The General Data Protection Regulation (GDPR) goes beyond general prin-
ciples of lawful processing, transparency, and purpose limitation to more specific protec-
tions!'!. Art 22, in particular, has generated sustained debate about decisions based solely on
automated processing and the extent to which individuals are protected against decisions that
produce legal or similarly significant effects, raising questions about explainability, human in-
tervention, and procedural safeguards in systems that rely on algorithmic logic. Emerging reg-
ulatory instruments concerning artificial intelligence reinforce the legal relevance of these is-
sues, signalling that automated systems used in high-impact contexts require differentiated
scrutiny!?.

The institutional dimension is equally important. Member State asylum, border and data-pro-
tection authorities operate within systems developed or supported at EU level, including in-
frastructures managed by eu-LISA and operational environments involving Frontex and the
European Union Agency for Asylum!®. Responsibility is consequently distributed across rule-
makers, system operators, national deployers and, in some cases, private contractors!4. A doc-
trinal assessment of accountability must therefore examine the legality of the final adminis-
trative act, as well as the provenance of data, system design, the allocation of oversight func-
tions, and the capacity of courts and supervisory bodies to obtain information about the
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technological process that shaped the decision!®. This institutional distribution of responsibil-
ity is highly relevant where interoperable information systems allow data collected for one
administrative function to become relevant to subsequent border, migration or asylum pro-
cesses'®,

The applicable legal framework is broader than the GDPR and Al Act. The 2024 Pact on Migra-
tion and Asylum embeds data collection and digital processing within a sequence of legally
consequential procedures!’. Regulation (EU) 2024/1356 on screening provides for identity, se-
curity, health and vulnerability checks at the external borders and requires the results of the
screening to be recorded in a screening form containing specified information!8. Read together
with the right to an effective remedy under art 47 of the Charter and the Regulation's moni-
toring safeguards, these requirements are significant for the subsequent scrutiny of procedures
following screening!®. Regulation (EU) 2024/1348 establishing a common procedure for inter-
national protection governs asylum examination and border procedures, while Regulation (EU)
2024/1351 on asylum and migration management structures, inter alia, responsibility for ex-
amining applications?. The recast Eurodac Regulation (EU) 2024/1358 expands the biometric
and alphanumeric data environment supporting these processes?!. Together with ETIAS and
the EU interoperability architecture, these instruments demonstrate that digital processing is
not peripheral to migration law: it increasingly constitutes the informational infrastructure
through which procedural routes, identity, responsibility and risk are established??. This mat-
ters for the present argument because errors or biased classifications can propagate across in-
terconnected systems rather than remaining confined to a single administrative decision.

The acknowledgement that technological systems may pose legal risks that require governance

15 Charter of Fundamental Rights of the European Union (n 10), arts 41 and 47; Regulation (EU) 2016/679 of the European
Parliament and of the Council of 27 April 2016 on the protection of natural persons with regard to the processing of personal
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(EU) 2016/399, (EU) 2017/2226, (EU) 2018/1240, (EU) 2018/1726 and (EU) 2018/1861 of the European Parliament and of the
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2018/1862 and (EU) 2019/816 [2019] O] L135/85.

17 Regulation (EU) 2024/1356 of the European Parliament and of the Council of 14 May 2024 introducing the screening of third-
country nationals at the external borders and amending Regulations (EC) No 767/2008, (EU) 2017/2226, (EU) 2018/1240 and
(EU) 2019/817 [2024] OJ L 2024/1356; Regulation (EU) 2024/1348 of the European Parliament and of the Council of 14 May
2024 establishing a common procedure for international protection in the Union and repealing Directive 2013/32/EU [2024]
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responses beyond conventional data protection laws is particularly relevant in migration con-
texts. This is because in these situations, power asymmetries, limited procedural access, and
heightened vulnerability may intensify the effects of technological error or bias. Despite the
existence of these legal frameworks, an important issue remains unresolved: European law of-
ten treats digital systems as formally neutral tools assessed mainly through procedural and
technical compliance, which can obscure how seemingly neutral technologies may still repro-
duce structural inequalities through data practices, institutional assumptions, and decision-
making models?®. The issue is particularly significant in relation to gender. Migration systems
have long relied on assumptions about credibility, vulnerability, and mobility that are not gen-
der-neutral, and these biases may persist in digital systems through identity design, documen-
tation requirements, or datasets that underrepresent women’s migration experiences. Existing
legal frameworks do not always clearly address these effects?:.

Therefore, the difficulty lies in whether the rights protections relevant to digital migration are
conceptually and institutionally equipped to address harms produced through technologically
mediated forms of governance that operate through opacity, dispersed responsibility, and
structurally embedded bias. This gap between formal legal protection and substantive equality
frames the analysis developed in the following section.

3. A Feminist Legal Framework for Digital Borders

The legal challenges posed by digital migration systems require more than formal assessments
of technical compliance. Existing frameworks focus primarily on data protection, procedures,
and efficiency, but they often fail to address how these systems may reproduce structural ine-
qualities, thereby necessitating a broader focus on substantive equality. This paper approaches
the issue through a liberal feminist legal perspective.

Liberal feminist theory has traditionally focused on equal access to rights, institutional inclu-
sion, and the removal of structural barriers that limit participation in public and legal life?*. In
this paradigm, equality is understood as more than formal equal treatment, engaging with the
capacity of individuals to exercise agency under conditions that do not systematically disad-
vantage them on the basis of gender or intersecting vulnerabilities. Applied to digital migra-
tion governance, this perspective directs attention to how legal and technological systems
shape access to rights, distribute institutional power, and structure opportunities for partici-
pation and contestation.

The analytical structure developed here focuses on three interrelated dimensions: accessibil-
ity, transparency and accountability, and institutional design. These are intended as legal and
institutional lenses through which the operation of digital migration can be evaluated. To-
gether, they provide the framework for identifying the gap between formally neutral legal ar-
rangements and unequal practical effects.

23 S WACHTER, B MITTELSTADT and L FLORIDI, ‘Why a Right to Explanation of Automated Decision-Making Does Not Exist in the
General Data Protection Regulation’ (2017) International Data Privacy Law 76.

2% E TENDAYI ACHIUME, ‘Migration as Decolonization’ (2019) 71 Stanford Law Review 1509.

% OKIN, Justice, Gender, and the Family (n 3).
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Accessibility concerns the extent to which individuals are able to meaningfully engage with
digital systems that mediate access to migration procedures and associated rights. In digital
migration governance, access is increasingly dependent on technological preconditions, such
as internet connectivity, digital literacy, access to devices, and the capacity to navigate com-
plex administrative platforms.2?® While these requirements may appear operational in nature,
they have direct implications for equality and procedural fairness, because a system that for-
mally grants access to protection while relying on inaccessible technological infrastructures
may create exclusionary effects for marginalised groups. These concerns are particularly acute
for migrant women and gender-diverse persons. Studies examining access to digital technolo-
gies in displacement contexts consistently identify disparities in device ownership, internet
access, and digital literacy along gendered lines?’. These inequalities are determined by
broader social and economic structures, including caregiving responsibilities, financial de-
pendency, educational disparities, and restrictions on mobility. Digital migration systems that
presume universal access to technology risk reproducing these inequalities within legal and
administrative processes.

Empirical research indicates that access to digital technologies is relevant to the effective ex-
ercise of legal and procedural rights. Studies of forcibly displaced populations have identified
marked gender disparities in access to and familiarity with connected technologies. In Bidi Bidi
refugee settlement in Uganda, for example, 59% of women surveyed had heard of the internet,
compared with 85% of men?8. Research conducted at Ritsona refugee camp in Greece found a
similar disparity in mobile-phone ownership: 67% of women surveyed owned a mobile phone,
compared with 94% of men?°. These findings are consistent with broader evidence on the gen-
der digital divide. GSMA data for 2026 show that women in low- and middle-income countries
remain 12% less likely than men to use mobile internet and 13% less likely to own a
smartphone3’. UNHCR has likewise recognised unequal digital access as an inclusion concern
and identifies women and girls among the groups for whom targeted measures may be re-
quired.®! These findings matter for digital migration governance because they highlight the
conditions under which procedural rights are exercised. They do not establish that digital mi-
gration procedures necessarily discriminate on gender grounds, nor can evidence from partic-
ular displacement settings be generalised to every European migration procedure. They do,
however, cast doubt on assumptions of uniform access to devices, connectivity, digital literacy
and private or autonomous use of technology. Where participation in a migration or asylum
procedure depends on these resources, disparities in their availability may affect an individ-
ual’s practical ability to obtain information, submit evidence, communicate with authorities

2% L TAYLOR and D BROEDERS, ‘In the Name of Development: Power, Profit and the Datafication of the Global South’ (2015) 64
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or challenge an adverse decision. The legal question is therefore whether procedural arrange-
ments remain genuinely accessible and effective when the technological conditions on which
they depend are unevenly distributed.

4. Application: Gendered Effects of Digital Migration Systems

When applied to concrete migration systems, the analytical structure outlined above is well-
suited. The gendered implications of digital migration governance are brought to light by
looking at how specific systems process identity, credibility, and risk. Under the guise of neu-
trality, digital systems may reproduce unequal effects by reflecting institutional assumptions
embedded within earlier migration practices and administrative models.

A clear example is provided by digital identity systems, which presuppose biometric registra-
tion and interoperable databases that link individuals to administrative records across multi-
ple jurisdictions. Such systems (for example, Eurodac) work on the premise that individuals
have sufficiently stable and traceable identity histories as to permit reliable registration and
verification. However, in practice, access to legal identity and documentation is unevenly dis-
tributed, as women who were displaced through conflict, trafficking, forced marriage, or do-
mestic violence are statistically more likely to lack formal identity documents. The causes vary
from discriminatory nationality laws and interrupted civil registration processes to depend-
ence on male family members for legal recognition3?. Incomplete or inconsistent documenta-
tion or registration records may trigger heightened scrutiny within systems designed to rely
on assumptions of administrative continuity. Women who travel through informal routes, re-
lying on temporary documentation, or attempting to avoid traffickers or abusive family mem-
bers may be flagged as administratively unreliable by the digital infrastructures. Therefore,
technologies designed to facilitate identification can reinforce forms of exclusion, affecting
those whose legal identities were already precarious before displacement.

A further illustration of the relationship between digital governance and gendered vulnerabil-

ity can be found in the simplification of complex identities in the collection and circulation of
biometric data. Recent scholarship demonstrates that systems frequently operate as ‘recogni-
tion concessions’, simplifying complex identities to meet the technical requirements of in-
teroperable systems3*. This process may produce forms of ‘data warping’, in which individuals
become misrepresented through administrative categories designed primarily for system
recognition rather than social or lived recognition. In migration contexts, the implications may
be especially acute for women and gender-diverse persons whose legal and social identities do
not necessarily align with standardised classifications. Existing legal safeguards around data
protection and procedural fairness provide an important framework for regulating such sys-
tems, but they do not always address the deeper issue of how digital infrastructures themselves
structure legal recognition.

The same fundamental issues arise in algorithmic risk assessment and credibility evaluation.

2 UNHCR, Background Note on Gender Equality, Nationality Laws and Statelessness 2023 (UNHCR 2023).
%5 M STELMASZAK, EL WAGNER and N NIXON DUPONT, ‘Recognition in Personal Data: Data Warping, Recognition Concessions, and
Social Justice’ (2024) 48(4) MIS Quarterly 1611.
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The institutional assumptions on which migration governance relies, regarding what consti-
tutes a ‘credible’ refugee narrative or a ‘legitimate’ mobility pattern, are also heavily gendered.
They reflect male-centred understandings of persecution, particularly where refugee protec-
tion frameworks were moulded around political dissidence, detention, or direct state vio-
lence34. Experiences that affect women more commonly, such as domestic violence, trafficking,
forced marriage, or persecution by non-state actors, have occupied a less stable position within
asylum adjudication. Jenni Millbank’s analysis of credibility assessment in refugee determina-
tion procedures shows how women’s claims are frequently treated as fragmented, inconsistent,
or insufficiently coherent within institutional models of refugee recognition®. Feeding such
data into an algorithm creates the risk of reproducing asymmetries in the form of statistical
inference presented as objective or neutral. While the programming itself is not discrimina-
tory, a discriminatory outcome may arise from the selection of variables, the weighing of risk
indicators, or reliance on historical outcomes shaped by the existing data on which the algo-
rithms operate3®. Such issues can be observed in the example of the United Kingdom Home
Office controversy over the ‘visa streaming tool’. The system classified visa applicants through
automated risk categories that influenced the level of scrutiny applied to applications. The
system was withdrawn following legal challenges and public criticism, but it exposed how au-
tomated migration systems may replicate institutional biases embedded in historical adminis-
trative practices while limiting transparency about the criteria used for classification?’.

Furthermore, the issue of transparency is particularly salient, raising questions about proce-
dural fairness and the effectiveness of judicial protection. Persons who are subjected to auto-
mated assessments may have limited information about how decisions are produced, how risk
classifications are generated, or which variables are considered relevant. Consequently, where
procedural fairness depends on the ability to contest adverse determinations, inherent diffi-
culties arise from procedural opacity. Even where human oversight exists formally, reliance on
algorithmic outputs influences administrative behaviour in ways that are difficult to identify,
review, or challenge through conventional legal mechanisms=:.

Overall, the problem does not lie in isolated technological errors. Algorithmic systems have
the potential to contribute to forms of structural disadvantages that remain obscured by as-
sumptions of objectivity and efficiency. Systems that disproportionately classify certain appli-
cants as ‘high risk’, flag inconsistencies in gender-specific forms of testimony, or rely on da-
tasets that underrepresent women’s and LGBTQ+ people’s migratory experiences may result
in unequal outcomes without engaging traditional models of intentional discrimination. Cur-
rent legal frameworks often struggle to address such harms, because anti-discrimination law
has historically focused on identifiable acts of differential treatment rather than diffuse and
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obscure patterns of algorithmic bias®. This exposes a broader weakness of current approaches
to migration management governance. European legal frameworks contain important safe-
guards concerning privacy, procedural rights, and discrimination, but these protections fre-
quently operate on the presumption of transparency, identifiable decision-makers, and rela-
tively stable chains of institutional responsibility. Algorithmic systems complicate each of
these assumptions. Decision-making processes may become partially automated, institutional
responsibility dispersed across public and private actors, and discriminatory effects embedded
within technical infrastructures rather than explicit legal rules*°.

Applying the feminist analytical structure developed in the previous section demonstrates that
these issues are interconnected. Accessibility concerns shape who can engage with digital sys-
tems on equal terms; transparency and accountability affect the possibility of legal scrutiny;
institutional design determines whether safeguards can address structurally unequal out-
comes. Together, these dimensions reveal how digital migration governance may reproduce
existing inequalities through seemingly legal neutrality. The significance of these findings
goes beyond the field of migration governance. It raises questions concerning the capacity of
existing legal frameworks to respond to technologically mediated systems of administration in
contexts characterised by vulnerability, unequal power relations, and limited procedural ac-
cess. This raises the question of how European legal standards concerning equality, accounta-
bility, and procedural fairness can be interpreted in ways that respond more effectively to the
operation of digital migration systems.

5. Legal implications for European Frameworks

Thus far, the analysis has looked at the increasing reliance on digital technologies in migration
governance and the legal principles that lie at the foundation of the European systems of fun-
damental rights protection. While, indisputably, European law contains safeguards relevant to
automated decision making, data processing, and discrimination, the question is whether
these guarantees are adequate in addressing forms of harm that emerge through algorithmic
classification, biometric identification, and data-driven administrative practices. Therefore,
three issues are significant and will be addressed in turn: procedural safeguards, gender-sen-
sitive regulation, and accountability.

5.1. Procedural safeguards and effective protection

One of the central legal concerns in relation to digital migration systems is procedural fairness.
Individuals subjected to digitalised migration management tools may encounter considerable
obstacles in understanding how decisions are reached and which factors have shaped the out-
come. The right to effective judicial protection, guaranteed by art 47 of the Charter of Funda-
mental Rights of the European Union, presupposes that individuals have sufficient infor-
mation to identify and challenge potential rights violations. A similar rationale sits at the basis
of art 41 of the Charter, which establishes the right to good administration. These general

% K WILLIAMS CRENSHAW, ‘Mapping the Margins: Intersectionality, Identity Politics, and Violence Against Women of Color’ in M
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provisions acquire renewed importance where administrative decisions depend on automated
or semi-automated processes*!. The GDPR provides an additional layer of protection through
art 22, which regulates certain forms of solely automated decision-making. While the precise
scope of this provision remains contested (particularly where human intervention is formally
incorporated into administrative procedures), the underlying rationale is that individuals
should not be exposed to significant decisions produced through opaque computational pro-
cesses without meaningful opportunities for review*2.

In the migration context, procedural errors may affect access to protection, family reunifica-
tion, or legal residence. Under these circumstances, procedural safeguards entail more than
formal compliance with information obligations. Effective protection depends on the availa-
bility of meaningful human review, capable of the reasoning, assumptions, and evidentiary
basis underlying algorithmically generated assessments. Where authorities rely on automated
classifications relating to identity verification, credibility, or risk profiling, judicial and admin-
istrative review mechanisms must be capable of examining the role played by the technological
system itself*3.

European fundamental-rights case law provides a useful framework for assessing biometric
and automated migration systems. In Schwarz v Stadt Bochum, the CJEU accepted the compul-
sory collection and storage of fingerprints in passports after examining the interference with
arts 7 and 8 of the Charter and the proportionality of the measure to its stated purpose of pre-
venting fraudulent use of passports. The Court stressed the connection between the biometric
measure and the identification purpose for which it had been introduced*. A stricter approach
to automated analysis appears in Ligue des droits humains. The Grand Chamber examined the
automated processing of Passenger Name Record data under the PNR Directive and required
predetermined assessment criteria to be specific, reliable and non-discriminatory. Where au-
tomated processing produces a positive match, the result must undergo individual review by
non-automated means before transmitting information to competent authorities for further
action®. The judgment is especially relevant to systems that generate risk classifications be-
cause it treats human review as part of the legal safeguards surrounding automated analysis
rather than as a formal step added after the computational assessment.

Neither case arose from asylum adjudication. Their relevance lies in the standards they apply
to public authorities using biometric data and automated analysis in rights-sensitive adminis-
trative settings. Such measures remain subject to the Charter requirements of legality, neces-
sity and proportionality, and their operation must permit effective scrutiny. The ECtHR has
taken a comparable approach to biometric data under art 8 ECHR. In S and Marper v United
Kingdom, the Grand Chamber held that retaining fingerprints and DNA material interfered
with private life and examined whether the retention regime contained sufficient justification
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and safeguards*. Later case law on facial-recognition technology has reinforced the im-
portance of a sufficiently clear legal basis and safeguards governing public authorities' use of
biometric identification?’.

Applied to digital migration governance, these authorities point to the legal conditions under
which biometric and automated systems operate: the purpose for which data are collected, the
categories and quantity of data processed, the weight attached to automated outputs, reten-
tion periods, the quality of human review and the remedies available to affected persons. The
legality of such systems therefore depends on their institutional and procedural configuration
rather than on the use of biometric or automated techniques in the abstract.

Art 22 GDPR raises a particular difficulty where an automated assessment feeds into a decision
that is formally attributed to a human official. In SCHUFA Holding (Scoring), the CJEU held that
the automated production of a credit score may itself amount to automated individual deci-
sion-making where a third party relies heavily on that score when deciding whether to estab-
lish, implement or terminate a contractual relationship“®. The judgment adopts a functional
view of automated decision-making, in the sense that legal scrutiny turns on the influence of
the automated output on the eventual decision rather than on the formal identity of the person
who signs or records it. That reasoning has relevance to migration administration. An official
may remain formally responsible for a decision while an algorithmic risk score, credibility in-
dicator or identity match carries substantial practical weight in the assessment. In such cir-
cumstances, the presence of a human decision-maker does not necessarily resolve the con-
cerns addressed by art 22. The relevant inquiry is how far the official can evaluate the auto-
mated output independently, disregard it where appropriate and examine the information on
which it rests®.

The CJEU developed the transparency dimension further in Dun & Bradstreet Austria. Inter-
preting art 15(1)(h) GDPR, the Court held that ‘meaningful information about the logic in-
volved’ requires an explanation of the procedure and principles actually applied in reaching
the automated result. The information must be presented in a form that enables the data sub-
ject to understand how the result was produced and to challenge it effectively*°. The Court
therefore rejected an approach in which technical complexity or the mere disclosure of an out-
come substitutes for an intelligible account of the process.

These judgments place practical demands on human oversight. A reviewer who lacks the au-
thority to depart from an automated output, cannot understand the basis on which it was gen-
erated, or cannot explain its influence on the final decision provides little protection against
automation bias or error. In migration proceedings, meaningful review accordingly requires
sufficient institutional authority, access to relevant information and reasons that permit
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subsequent administrative or judicial scrutiny.
5.2. Gender-sensitive regulation

The legal framework governing digital migration systems, whether it be in the field of data
protection, administrative law, or artificial intelligence, is largely structured around principles
of neutrality to ensure fairness through procedural standards, regardless of individual charac-
teristics. However, the analysis developed in this paper shows that formally neutral systems
may produce unequal outcomes when technological design reflects existing social and institu-
tional inequalities. This concern is highly relevant to gender, as migrant women and gender-
diverse persons may encounter specific difficulties linked to documentation, digital access,
credibility assessments, and administrative recognition. These difficulties are often embedded
in broader social structures and may remain invisible when legal scrutiny focuses only on in-
dividual acts of discrimination®!.

Art 21 of the Charter prohibits discrimination on a range of grounds, including sex. Read to-
gether with the EU’s broader commitment to gender equality, this provision provides a nor-
mative basis for assessing the effects of digital migration technologies beyond the layer of for-
mal equal treatment. The challenge lies in identifying discriminatory effects that emerge
through data practices, institutional assumptions, and predictive models. The Al Act intro-
duces an important development in this respect. High-risk Al systems are subject to obliga-
tions concerning risk management, data governance, transparency, human oversight, and fun-
damental rights considerations®2. Although the regulatory framework does not establish a dis-
tinct regime for gender equality in migration contexts, its emphasis on foreseeable risks cre-
ates opportunities for closer scrutiny of systems deployed in areas affecting fundamental
rights. This approach may encourage greater attention to representativeness in datasets, the
detection of discriminatory outcomes, and the assessment of impacts affecting vulnerable
groups>>.

This distinction also clarifies the article’s claim of legal insufficiency. Art 21 of the Charter
supplies a powerful prohibition of discrimination, but algorithmic harms may be difficult to
translate into the conventional evidential structure of an individual discrimination claim. The
affected person may not know which variables, proxy indicators, training data or interopera-
bility links contributed to an adverse classification; responsibility may be divided among sev-
eral institutions; and the relevant disadvantage may emerge statistically across a group rather
than through an express differential rule. In such circumstances, a formally available equality
guarantee can coexist with weak practical enforceability. A substantive-equality approach
therefore requires ex ante mechanisms (representative data governance, equality-sensitive im-
pact assessment, accessibility testing and audit) as well as ex post rights to reasons, disclosure,
human reconsideration and judicial review. Liberal feminist analysis contributes by explaining
why those procedural and institutional conditions are part of equality itself: without them,
formally equal rights may not be equally exercisable.

51 CRENSHAW, ‘Mapping the Margins’ (n 39).
52 Artificial Intelligence Act (n 12).
53 STELMASZAK, WAGNER and DUPONT, ‘Recognition in Personal Data’ (n 33) 1620.
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The AI Act makes this connection more concrete than a general appeal to technological neu-
trality suggests. Annex III treats specified Al uses in migration, asylum and border-control
management as high-risk, reflecting the potential impact of those systems on fundamental
rights. The high-risk regime imposes interlocking duties concerning risk management, data
and data-governance practices, technical documentation, logging, transparency to deployers,
human oversight, and accuracy, robustness and cybersecurity. For public authorities and other
deployers covered by the fundamental-rights impact-assessment requirement, the assessment
must occur before deployment and must address affected categories of persons, foreseeable
fundamental-rights risks and the measures adopted in response. These obligations are legally
significant for the feminist framework developed here. Dataset representativeness and data
governance relate directly to the risk that historically gendered administrative records are con-
verted into apparently neutral predictors; transparency and logging determine whether a
claimant or reviewing body can reconstruct the role of the system; and human-oversight duties
matter only if the official can recognise gendered or intersectional error and genuinely override
the output. The relevant deficiency is not that the Al Act fails to use the word ‘gender’ in every
migration provision, but that compliance mechanisms must be interpreted and implemented
so structural equality risks are treated as foreseeable fundamental-rights risks rather than ex-
ternal ethical concerns.

From a liberal feminist perspective, the legal importance of these developments is their capac-
ity to support substantive equality. Equality requires institutional arrangements that permit
individuals to exercise agency under conditions that do not systematically disadvantage them.
Therefore, digital migration systems should not only be evaluated according to technical per-
formance, but also according to their effects on access to rights and legal recognition.

5.3. Accountability

Questions of accountability become increasingly difficult where migration governance de-
pends upon interconnected technological systems. The development, procurement, deploy-
ment, and maintenance of digital migration technologies frequently involve multiple actors,
including public authorities, software developers, private contractors, and database operators.
Responsibility for adverse outcomes may therefore become fragmented across complex insti-
tutional arrangements. Traditional legal models assume relatively clear chains of decision-
making authority. Administrative accountability ordinarily depends on identifying a decision-
maker whose actions can be reviewed through legal procedures. Algorithmic systems compli-
cate this model because significant aspects of decision-making may be rooted in technical ar-
chitectures that are not readily accessible to affected individuals or reviewing bodies**. The
issue becomes visible where automated systems influence risk classifications, identity verifi-
cation procedures, or eligibility assessments. Even where final decisions remain formally at-
tributable to public authorities, technological infrastructures may shape administrative behav-
iour in ways that are difficult to detect and evaluate. The resulting diffusion of responsibility

% YEUNG and LODGE (eds), Algorithmic Regulation (n 14) chs 2 and 6.
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risks weakening the effectiveness of existing legal safeguards>®.

European law contains mechanisms capable of addressing these concerns. Data protection au-
thorities exercise supervisory functions regarding personal data processing, while courts re-
main responsible for ensuring compliance with fundamental rights standards. The Al Act fur-
ther strengthens oversight through obligations concerning documentation, monitoring, and
conformity assessment for high-risk systems. These mechanisms contribute to accountability
by increasing the visibility of technological processes and creating opportunities for regulatory
intervention. However, accountability ultimately depends upon the capacity of legal institu-
tions to examine the operation of digital systems in practice. Auditing procedures, independ-
ent oversight, and transparency obligations are paramount when rights-affecting decisions are
mediated by complex technological infrastructures. The legal objective is to preserve institu-
tional responsibility in environments characterised by increasing automation.

Judicial review must accordingly be capable of reaching the technological components of ad-
ministrative reasoning. Art 47 of the Charter is weakened if an applicant may challenge only
the final legal conclusion while the risk score, biometric match, data-quality problem or
model-generated classification that materially shaped that conclusion remains inaccessible.
Effective review requires a record that permits the reviewing authority to reconstruct the de-
cision pathway, identify the data and legally relevant criteria used, determine the weight as-
signed to automated outputs and test whether human intervention was genuine. Where con-
fidentiality, security or trade-secret claims limit disclosure to the individual, procedural ar-
rangements should preserve the capacity of an independent court or supervisory authority to
examine the relevant material. This approach does not require courts to become software au-
ditors in every case. It requires administrative law to maintain the familiar principle that ex-
ercises of public power affecting rights must remain attributable, reasoned and reviewable
even when part of the reasoning process is technologically mediated.

The issues examined throughout this article demonstrate that European legal frameworks pos-
sess substantial normative resources for addressing the challenges posed by digital migration
systems. The effectiveness of these resources depends upon interpretations that recognise the
relationship between technological governance and structural inequality. A liberal feminist
perspective exposes dimensions of exclusion that may remain obscured by assumptions of
neutrality, efficiency, and objectivity. It thereby contributes to a more comprehensive under-
standing of how fundamental rights protections should operate within contemporary digital
borders.

6. Conclusion

This article has argued that the central legal challenge of digital migration governance is not
the absence of fundamental-rights protection, but the difficulty of applying existing safe-
guards to harms produced through opaque, interconnected and formally neutral technological
systems. EU law already provides substantial normative resources through the Charter, the

55 MAXWELL and TOMLINSON, Experiments in Automating Immigration Systems (n 37) ch 4.
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GDPR, the AI Act and the migration and asylum acquis. Yet those protections can be practically
insufficient where automated classifications are difficult to identify, human intervention is
nominal, responsibility is dispersed, or structural disadvantage cannot readily be translated
into an individual claim of differential treatment. The doctrinal analysis therefore supports a
functional approach: legal scrutiny should follow the actual influence of digital systems on
rights-affecting decisions rather than their formal description as merely supportive tools.

Liberal feminist legal theory sharpens that analysis by connecting substantive equality with
the institutional conditions necessary for agency. Applied to migration governance, accessi-
bility, transparency and accountability, and institutional design are not additional ethical as-
pirations but dimensions through which existing legal duties can be interpreted. Equality-sen-
sitive data governance and impact assessment should address foreseeable structural bias; hu-
man oversight must permit informed departure from automated outputs; affected persons
must receive information sufficient to contest material classifications; and administrative and
judicial review must be capable of examining the technological elements that shaped a deci-
sion.

The article’s contribution is therefore to place feminist substantive equality within the doctri-
nal operation of European digital-migration law. Digital borders should be regulated as sites
of public legal responsibility. The legitimacy of biometric and algorithmic systems depends not
only on technical performance or formal compliance, but on whether the legal framework en-
sures that persons affected by those systems can access procedures, be recognised without
structurally biased assumptions, understand consequential decisions and obtain effective hu-
man and judicial review. This provides a concrete basis for evaluating digital migration gov-
ernance as the EU’s new migration and Al regimes become operational.
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1. Introduction

Any form of organizing a profit-making activity is carried out by physical entities (partners
who collaborate to achieve a common purpose) in order to meet the needs of other physical
entities, viewed either as individuals or as members associated within another legal entity. And
the human being, who is ‘the very engine of creating the objective right, determining the entire
dynamics of legal rules’!, must possess full legal capacity when establishing a company, since
they are about to participate in civil transactions. For these reasons, the legislator has set, in
art 6(2) of Law No 31/1990 on companies?, the prohibition for an incapable person to act as a
founder.

We should mention that legal protection through the measure of special guardianship affects
the legal capacity of an adult with mental health issues, who, once the decision establishing
the measure becomes final, will be deprived of this aptitude. Therefore, until the guardianship
measure is lifted, the beneficiary cannot establish a company. We consider the express prohi-
bition on forming a company by a legal subject whose total (and potentially permanent) mental
deterioration has been judicially established to be appropriate, as it acts as a protective shield
against assuming the obligations arising from signing the Articles of Association.

We emphasize that the legislator has gone further and devised a solution for the situation in
which, despite the aforementioned legal provisions, a person with mental disorders neverthe-
less establishes a company. Should such a situation arise in practice, we believe it can be solved
through art 56(b) of Law No 31/1990 on companies, which sanctions with nullity any company
registered with the trade registry if all its founders were incapable at the time of its formation.
From the wording of this legal text, we observe that, in order to declare the nullity of the com-
pany, the court must find that all founding persons had previously been placed under special
guardianship or if they were minors. The restriction of access to corporate activities for this
category of vulnerable persons is justified by the principle that the corporate will is formed
through the agreement of the partners, which must be expressed knowingly by a capable per-
son.

Conversely, if only some of the founding members were incapable at the time of completing
the incorporation formalities, or if, during the company’s operation, some partners were
placed under legal protection, art 222(1)(b) of Law No 31/1990 becomes applicable: a legal pro-
vision dedicated to the institution of partner exclusion.

However, an important aspect to highlight is that the current legislative framework allows only
the exclusion of a partner with unlimited liability on the ground of incapacity, not of a partner
whose liability is limited to their subscribed contribution. Thus, the harsh remedy of exclusion
is triggered only when a partner with unlimited liability in a general partnership or limited
partnership becomes incapable.

As it will be shown, the legislator has established that exclusion has an exclusively judicial
feature. Arts 223-225 of Law No 31/1990 describe the procedural steps of the judicial action,

' M NICOLAE (ed), GA ILIE, C PazIuc, R Rizo1U, Drept civil. Persoanele (2nd edn, Solomon 2025) 5.
2 Law No 31 of 16 November 1990 on companies, Official Gazette of Romania, Part I, No 1066 of 17 November 2004.
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which may be initiated either by the company or by any of the partners, as well as the legal
consequences of excluding the vulnerable partner from the company, from the perspective of
their rights and obligations.

However, it is time to note that we concur with the opinion expressed in the literature, accord-
ing to which ‘none of the legislative amendments adopted so far has represented a substantial
rethinking of the manner in which companies are established, operate, or cease to exist, so-
cio-economic relations having most often adapted to rigid and outdated regulations’3. In line
with what we will further detail, it is necessary for the legislator to intervene and clarify more
precisely the institution of excluding an incapable partner.

In this paper we aim to achieve several objectives, starting from the interpretation of the ap-
plicable normative framework, the examination of relevant doctrinal works, and the analysis
of judicial case law in the field, in order to propose legislative amendments. On the one hand,
we intend to analyse the legal institution of excluding a partner with unlimited liability in a
general partnership or limited partnership who has been placed under special guardianship,
from the perspective of two distinct functions: whether it operates as a sanction or as a pro-
tective measure. On the other hand, we seek to determine whether, in the digital age, the ex-
clusion of an incapable partner is still justified, given that digitalisation has already created an
indirect form of exclusion for partners with unlimited liability through the implementation of
predominantly digital decision-making mechanisms. In addition, we intend to outline the ad-
missibility conditions of the exclusion action under the second sentence of art 222(1)(b) of Law
No 31/1990, as well as the legal implications of excluding the removed partner from the com-

pany.
2. Exclusion of the Partner with Unlimited Liability from Partnerships

In Romania, an adult suffering from mental health disorders may benefit from legal protection
through judicial counselling or special guardianship, depending on the degree of impairment
of their mental health, their concrete situation, and their identified needs. Under art 164 of the
Civil Code* (hereinafter ‘CC’), as amended by Law No 140/2022%, the national judge may exclude
the vulnerable person from freely participating in civil transactions (a situation described in
literature as their ‘civil death’®) for a determined period of time, with the purpose of protecting
both their rights, freedoms, and assets, and those of third parties with whom they might enter
into legal relations.

But what effects may the final court decision establishing special guardianship produce, if the
protected adult is a partner in a company? The answer varies depending on the manner in
which the partner is liable for the obligations assumed within the company, which is closely

3 S DRUMARU, ‘Soarta mandatului de administrator in contextul cazului de excludere prevazut de art. 222 alin. (1) lit. e) din Legea
nr. 31/1990 - scurte aspecte teoretice si practice’ (2023) 1 Revista Romana de Drept Comercial 53-66.

4 Law No 287/2009 on the Civil Code, Official Gazette of Romania, Part I, no 505 of 15 July 2011.

5 Law No 140/2022 on certain protection measures for people with intellectual and psychosocial disabilities and amending and
supplementing certain normative acts, Official Gazette of Romania, Part I, no 500 of 20 May 2022.

¢ R CONSTANTINOVICI (ed), L. ANDREI, CC BOTU, V BELIGANTE, IA FILOTE-I0VU, GC FRENTIU, AA MOISE, Z SADIC and L TEC, Ocrotirea
majorului. Reforma legislativd realizatd prin Legea nr. 140/2022 (Solomon 2023) 24.
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linked to the type of company to which they belong. Art 2 of the Companies Law stipulates that
interested persons may establish five different types of companies. Thus, adults with full legal
capacity may choose to register a partnership (general partnership or limited partnership), a
capital company (joint-stock company or partnership limited by shares), or even a mixed-char-
acter company (limited liability company).

If the person placed under special guardianship is a member of a partnership in which they
bear unlimited liability, the legislator has provided in art 222(1)(b) of the special law that they
may be excluded from the company. We consider that there are solid arguments supporting
the view that the partner’s legal incapacity justifies their exclusion, since this category of com-
pany is characterized by intuitu personae, where trust plays a decisive role in the successful
establishment and functioning of the legal entity. In other words, we note that the judicially
ordered deprivation of full legal capacity of a partner entails the exclusion of any member from
a general partnership, or only the limited partner of a simple limited partnership. This is be-
cause, within a limited partnership, we may encounter both general partners, who are jointly
and severally liable without limitation, and limited partners, whose liability is restricted to
their contribution to the share capital. Thus, by virtue of this legal basis, it is natural that only
the partner bearing unlimited liability may be subject to exclusion.

Compared to partnerships, members of capital companies (intuitu pecuniae) generally cannot
be excluded, since their liability is limited to the amount of their subscribed and paid-in con-
tribution, and they are not liable with their entire personal assets. The situation is similar in
the case of the limited liability company, where the partner cannot be excluded, even though
‘this form of company borrows certain characteristics from both partnerships and capital com-
panies’’. In contrast to partnerships, the emphasis lies on the contribution to the share capital
rather than on the personal qualities of the partner or shareholder. It is worth noting that there
is one exception in this category: in the partnership limited by shares, the exclusion of the
general partner is possible, since they bear unlimited liability, whereas the limited shareholder
cannot be excluded, as their liability is confined to their contribution to the share capital.

Accordingly, as an intermediate observation, it may be noted that the scope of application of
the exclusion mechanism is limited and depends on the status of the partner as an unlim-
ited-liability member of the company.

Furthermore, once the court decision establishing special guardianship becomes final with re-
spect to a partner who bears unlimited liability for the obligations arising from the company’s
operation, an action for exclusion may be brought before the tribunal. Thus, the new legal
status of the partner under protection does not automatically trigger their removal from the
legal entity upon the imposition of special guardianship.

In this context, it is useful to highlight that the situations in which a partner may be excluded
from a company are exhaustively listed in art 222(1)(a)-(d) of Law No 31/1990 on companies.
This issue of divergent case law was settled by Decision No 28/2021 of the High Court of Cas-
sation and Justice, which held that no grounds for exclusion exist beyond those expressly

7 S CARPENARU, Tratat de drept comercial romén. Conform noului Cod civil (Universul Juridic 2012) 143.
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provided by the special law, despite the fact that art 1928 CC allows such flexibility in the con-
text of a simple partnership. At the same time, another matter has raised concern in the liter-
ature, as ‘although it solved certain corporate issues of the institution, it created others’$, as
some jurists have remarked regarding the same decision. They noted that

although the list in art 222(1) is exhaustive, meaning that partners may only be
excluded on the grounds expressly enumerated, they may nevertheless be
excluded—in general partnerships, limited partnerships, and limited liability
companies—if the partners have provided for additional statutory grounds for
exclusion, beyond those expressly listed in art 222(1) of Law No 31/1990°.

Consequently, some voices have sharply criticized ‘the inconsistent and irreconcilable nature
of the solutions’!? proposed by the High Court.

From our perspective, the solution of the supreme court sheds light on the previously incon-
sistent case law, without generating additional difficulties. Thus, we note that art 222(1) of
Law No 31/1990 on companies sets out the legal grounds for the exclusion of a partner and, at
the same time, grants partners the possibility to establish, by agreement, certain specific situ-
ations that may trigger exclusion. It will then fall to the courts to assess whether any abuse has
been committed in connection with the clause concerning the exclusion of a partner.

3. The Legal Nature of Partner Exclusion: Sanction or Protection?

We will now analyse the legal institution of exclusion both from the perspective of the partner
who has become incapable and from that of the company of which the vulnerable person is a
member, especially since doctrine has noted that ‘the structure of the company is alive; it fluc-
tuates as a result of the will of the partners’!!. We consider that, similar to withdrawal from the
company, exclusion represents ‘a compromise solution between the interest of the partner
trapped within the corporate structure and the social interest’!2.

We are inclined to argue that, for the partner placed under special guardianship, exclusion
bears the characteristics of a sanction. Even though the unlimited-liability partner cannot be
deemed at fault for the deterioration of their mental health, they are nevertheless removed
from the corporate sphere. Moreover, it is irrelevant that the partner may have previously
acted appropriately; they lose their status as partner if they cannot prove full legal capacity.

See SV Bobu, ‘Excluderea asociatilor din perspectiva Deciziei nr. 28/2021 pronuntate de Inalta Curte de Casatie si Justitie —
Completul pentru dezlegarea unor chestiuni de drept in materie civild’ (2021) 6 Revista Romdnd de Drept al Afacerilor 32-40.

° Court of Appeal, 5™ Civil Division, Decision No 1930 of 17 December 2024, annotated in S Brisc, ‘Excluderea asociatului din
societatea cu raspundere limitata. Instituirea de noi cazuri de excludere, in completarea celor de la art. 222 alin. (1) din Legea
nr. 31/1990 privind societatile comerciale, republicatd. Decizia nr. 28/2021 pronuntata de Inalta Curte de Casatie si Justitie in
complet competent privind dezlegarea unor chestiuni de drept. Caracterul ilicit al cauzei juridice ce anima hotarérea A.G.A.
de instituire a unor noi cazuri de excludere si de reducere a despagubirii celui exclus la valoarea nominala a partilor sociale.
Abuz de majoritate’ (2025) 1 Revista Romdnd de Jurisprudentd 32-40.

L BERCEA, ‘Excluderea asociatilor, intre Codul civil, Legea societdtilor nr. 31/1990 si Decizia Inaltei Curti de Casatie si Justitie
nr. 28/2021 privind dezlegarea unei chestiuni de drept’ (2021) 3-4 Revista Romdnd de Drept Privat 705-721.

L SAULEANU, ‘Consideratii cu privire la cazurile de excludere a asociatilor din societatile comerciale cu raspundere limitata’
(2012) 1 Revista Romdnd de Drept al Afacerilor 49-70.

L COCHIOR, ‘Retragerea din societatile de persoane si din societatea cu raspundere limitata’ (2020) 4 Revista Romana de Drept
Comercial 23-46.
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At the same time, exclusion also appears as a protective instrument for the vulnerable partner.
The state of mental incapacity in which they find themselves requires legal protection, as oth-
erwise certain decisions could be harmful to their own person and/or assets.

On the other hand, we consider that for the company, exclusion constitutes a genuine protec-
tive measure ensuring the continued conduct of economic activity. In other words, a member
who was trustworthy up to a certain point, but who is now facing mental health issues, judi-
cially established, cannot be allowed to jeopardize corporate relations. A contrary solution
would increase the likelihood of decision-making deadlock within the partnership, with reper-
cussions on external representation as well. This context equally justifies the protection of the
other partners and of third parties with whom the incapable partner might conclude legal acts,
exclusion serving as a mechanism to limit the direct patrimonial risk that could arise.

Thus, without hesitation, we may affirm that the exclusion of the incapable partner has a dual
legal nature: it functions both as a sanction and as a protective mechanism.

As is well known, digitalization has penetrated within partnerships, although they are tradi-
tionally recognised as intuitu personae structures. Consequently, even these organisational
forms have adapted their decision-making procedures. This raises the question of whether the
exclusion of the incapable partner remains justified, given that digitalisation has already cre-
ated an indirect form of exclusion for unlimited-liability partners through the implementation
of predominantly digital decision-making mechanisms.

From one perspective, the analysis must consider that the exclusion of the incapable partner
should be maintained, as this severe sanction is expressly provided by the special law and must
be applied as long as it remains in force. Moreover, exclusion can only be ordered judicially,
under the scrutiny of a judge, eliminating the risk of automatic implementation. Additionally,
exclusion is necessary to protect the future interests of the partners, third parties, and even
the excluded partner.

From the opposite perspective, we recall that Law No 140/2022 introduced a reform of protec-
tive measures, which are now established depending on the degree of deterioration of mental
faculties. Therefore, one might argue that a standard exclusion, which does not take into ac-
count the new paradigm, is no longer justified, as the current emphasis is on safeguarding au-
tonomy. In other words, exclusion should be a last resort, applied only if the person cannot
participate in the company’s activities with the support of the guardian. An additional argu-
ment is that the legislator should create inclusive instruments, such as assistance and repre-
sentation, especially as digitalisation is being implemented, since it is the duty of the legislator
to provide support mechanisms for navigating digital procedures.

In our view, even if digitalisation offers advantages and is accompanied by assistance measures
for the use of digital procedures, and even though it already exerts influence within partner-
ships, the exclusion of the incapable partner remains relevant. This is because the core of the
legal entity would be compromised in the absence of mutual trust among the partners and of
the personal qualities of the partner placed under special guardianship. The partnership would
lose its essential element if the intervention of an external person in the life of the company
(the guardian appointed by the court to represent the interests of the vulnerable adult) or the
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participation of a person lacking full legal capacity were permitted.
4. Conditions of admissibility of the action for exclusion of the partner

If circumstances so require, the company or any of the partners may file a claim before the
court requesting that the judgment to be delivered order the exclusion of an unlimited-liability
partner who is subject to a protective measure. In this way, effect is given to ‘the court’s power
to suppress their right to remain in the company if the event triggering exclusion occurs’!®. A
solution admitting the claim may be rendered only if a series of conditions, developed in the
legal literature, are cumulatively met: the action must be brought by a person with active pro-
cedural standing and a legitimate interest; there must exist a company in which the personal
qualities of the partner are relevant (as in partnerships or, in certain cases, in the partnership
limited by shares); the person subject to exclusion must be an unlimited-liability partner; and
it must be proven that a protective measure has been instituted with respect to the natural
person holding the status of partner.

The procedural framework governing judicial exclusion should benefit from a detailed analysis
under art 223 of Law No 31/1990 on companies. Given the lacunar nature of the current regu-
lation, we concur with the doctrinal view that ‘the solution cannot be found within the narrow
garment offered by the legislator, which is why we are convinced that company law needs a
new garment’!4.

Returning to the matter, litigation concerning the exclusion of a partner requires the verifica-
tion of several conditions: some relating to the company, others concerning the assessment of
the incapable partner.

With respect to the requirements concerning the legal entity, judicial practice has consistently
held that exclusion under the second sentence of art 222(1)(b) of Law No 31/1990 cannot be
applied to any legally constituted organizational form. Thus, it must be emphasized that the
scope of companies that may rely on this legal institution is limited to the following: the gen-
eral partnership, the limited partnership, and the partnership limited by shares.

In this regard, we note that in a judgment of the Timis Tribunal, the court dismissed as un-
founded a claim seeking the exclusion of a partner from a limited liability company. In its rea-
soning, the court held that, in light of art 222(1)(b) of Law No 31/1990 and

as results from the terms used by the legislator, the case invoked by the claimant
applies only to partners with unlimited liability, meaning only in the case of
general partnerships and limited partnerships, pursuant to art 3(2) of Law No
31/1990, and not in the case of limited liability companies, such as [Company]
S.R.L. Therefore, the court cannot give effect to art 222(1)(b) of Law No 31/1990

13 L TEC, ‘Despre “dreptul partilor sd inmulteasca ori sa restranga contractual cauzele de excludere™ (2021) 6 Revista Romdnd de
Drept al Afacerilor 41-49.

14 1, SAULEANU, ‘Codul civil — dreptul comun in materia societatilor, o Fata Morgana?’ (2021) 3-4 Revista Romdnd de Drept Privat
722-732.
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invoked by the claimant, as this legal provision applies to a different type of
company than the one in the present case'®.

In other words, only three types of companies may have active procedural standing to bring
the action: the general partnership, the limited partnership, and the partnership limited by
shares. Moreover, for the admissibility of the action, the claimant must additionally prove a
legitimate interest in obtaining the exclusion of the vulnerable partner. We consider that this
requirement is met if the company invokes the need to ensure optimal functioning and to pro-
tect the interests of the other partners and of third parties from the risk of harm resulting from
the defendant partner’s precarious mental health.

The next two conditions revolve around the partner subject to the exclusion procedure. On the
one hand, the judge verifies whether the defendant is a member with unlimited liability in a
general partnership or a general partner in a limited partnership, or, respectively, in a partner-
ship limited by shares. Then, the judge examines whether the evidence administered shows
that a protective measure has been instituted with respect to the partner brought before the
court, which either restricts or deprives them of full legal capacity.

5. The legal consequences of excluding the vulnerable partner from the
company

Moving on to the next aspect, once the final judgment ordering the exclusion of an incapable
partner is delivered by the competent court, we can identify a series of legal consequences
affecting the incapable partner, the company, and third parties, which we will address below.

The main legal effect consists in the loss of the status of partner by the excluded member. After
the exclusion decision becomes final, the incapable partner will no longer be able to collabo-
rate with the other partners in the internal coordination of the company.

In accordance with art 223(3) of Law No 31/1990 on companies, the judge will also rule, in the
same exclusion decision, on the reorganization of the structure of participation in the share
capital of the remaining partners. It follows that the legislator intended that, once a partner is
excluded, the remaining share capital be reconfigured accordingly.

We consider it useful to reproduce part of the reasoning of a judgment delivered by the Braila
Tribunal, as the court’s reasoning can be applied even though the case concerned the exclusion
of a partner from a limited liability company, since the consequences of exclusion are common
to all types of companies:

the court shall order the modification of the structure of participation in the
share capital, in the sense that the total value of the share capital shall be 4,810
lei, allocated as follows: Partner [anonymized] shall hold 457 shares, with a
nominal value of 10 lei and a total value of 4,570 lei, the share in profits and
losses being 95%; Partner [anonymized] shall hold 24 shares, with a nominal

!5 Timis Tribunal, Decision no 747 of 22 November 2021 https://rejust.ro/juris/d58553346 accessed 12 May 2026.
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value of 10 lei and a total value of 240 lei, the share in profits and losses being

5%!e.
Similarly, in a judgment delivered by the Alba Tribunal, the court ordered ‘the exclusion of the
defendant ... from the company ..., and established that the claimant ... shall hold a 100% par-
ticipation in the share capital of ..., pursuant to art 223(3) of Law No 31/1990’'". The next step
is for the excluded partner to obtain the equivalent value of the share to which they are enti-
tled, but only after the distribution of profits according to the articles of association.

Continuing the analysis, it must also be noted that the excluded partner remains liable without
limitation for obligations assumed prior to their removal. Legal acts concluded with third par-
ties before the exclusion decision becomes final remain valid, and the excluded partner cannot
be released from liability, precisely to ensure the security of legal relations.

We also note that, in order to ensure opposability to third parties, it is necessary for the exclu-
sion decision concerning the incapable partner to be filed with the trade registry so that the
corresponding entries may be recorded, and for its operative part to be published in Part IV of
the Official Gazette of Romania, at the request of the company.

6. Conclusions and de lege ferenda proposals

For the reasons set out above, we conclude that the exclusion of an unlimited-liability partner
from a general partnership, a limited partnership, or even a partnership limited by shares, con-
sidering the fact that the measure of special guardianship has been instituted, has a dual legal
nature. In reality, it is only apparently punitive, since it is used with the purpose of protecting
the company’s assets, the interests of the other partners, third parties, and the incapable part-
ner. Unlike the other cases of exclusion provided by law, exclusion based on the hypothesis
that the partner has become legally incapable, without any prior culpable conduct, may be
qualified as a necessary remedy for safeguarding the company.

The fact that we are in a process of digitalisation, during which online voting is frequently
used, does not, in our view, fundamentally influence the solution, as long as the companies
from which an unlimited-liability partner may be excluded on grounds of mental illness con-
tinue to place value on the personal qualities of the partner and on the trust between partners.
In our opinion, it is necessary to restore corporate balance through exclusion when one of its
members presents deteriorated mental faculties, so that the legal entity may preserve the con-
tinuity of its activity.

At the same time, we support the need to amend the provisions of art 222(1)(b) of Law No
31/1990 on companies: an intervention that would be useful for harmonizing the special text
with the amendments introduced by Law No 140/2022. We consider that the phrase ‘legally
incapable’ in the aforementioned article is unclear, as it should also refer to the new protective
measures that may be instituted (i.e., judicial counselling or special guardianship). Therefore,
we propose the following legal wording for art 222(1)(b) of Law no 31/1990: ‘may be excluded

16 Braila Tribunal, Decision no. 123 of 23 December 2025 https://www.rejust.ro/juris/3g4gd3625 accessed 12.05.2026.
17 Alba Tribunal, Decision no. 64 of 22 December 2025 https://www.rejust.ro/juris/gg96e8g58 accessed 12.05.2026.
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from the general partnership, the limited partnership, or the limited liability company: the
unlimited-liability partner ... in respect of whom judicial counselling or special guardianship
has been instituted’.
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Abstract: In the forensic examination of handwriting, graphic indices may be defined as distinctive
elements that indicate changes in a person’s handwriting in terms of movement, language, and
spatial organisation. Among the new elements to be integrated into the field of Romanian forensic
handwriting analysis is the digitally captured signature, which combines a digitised scriptural image
with associated biometric data. The handwriting expert community must undertake research into
how this type of signature can retain graphic indices, before working procedures can be harmonised
with current legislation.

Keywords: signature; digital; handwriting; graphic indices; graphoscopy; forensics.

1. Introduction

As aforensic science, and as the sovereign domain for identifying individuals and objects based
on traces created through interaction with the environment, in order to provide evidence in
the judicial process, Criminalistics is in a constant process of adaptation to new technologies
and to the full range of opportunities, challenges and risks brought by the information age
through digitalisation. All classic fields of the forensic sciences today benefit from advanced
techniques and tools, and from complex, high-performance software, and it seems only one
short step remains before the futuristic scenes from the CSI: Crime Scene Investigation series of
the 2000s are transferred into reality. But the excessively rapid pace at which information
emerges and spreads requires, in addition to scientific knowledge of the specific digitalisation
processes, the exercise of sound judgment as to how their implementation can be made possi-
ble and useful for forensic laboratories.
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One of the current areas of interest in this regard is forensic graphoscopy, through the shift
from handwriting on conventional media to handwriting on digital media. The methods and
principles of forensic handwriting examination are being extended to a trace significantly dif-
ferent from the graphic line deposited directly in wet ink on the paper surface: namely, the
digital image of a scriptural trace (a signature or a piece of written text), whether or not asso-
ciated with biometric data

For the past decade, Romania has supported the introduction of the electronic signature as a
means of identification in electronic transactions within the internal market, with a view to
enabling individuals and legal entities to ‘participate in the digital society in safe conditions
and to access public and private services online throughout the Union’, as provided under EU
Regulation No 910/2014 (hereinafter ‘eIDAS Regulation’)'. Although the eIDAS Regulation and
the corresponding Romanian legislation? add this new type of signature alongside the tradi-
tional handwritten (holograph) one, the professional community of forensic graphoscopy ex-
perts has observed a lack of appropriate scientific frameworks for the development and imple-
mentation of specific working procedures, in line with those recommended by the European
Network of Forensic Science Institutes (hereinafter ‘ENFSI’).

Among the numerous forensic investigation topics concerning digitally captured signatures,
as a type of electronic signature within the meaning of the legal definitions, one stands out as
particularly specific: graphic indices, which are scriptural elements denoting a deviation from
the standard of written language or, most often, changes in handwriting arising from various
factors in different circumstances. What remains to be understood is the importance of record-
ing and visualising these indices in an electronically captured signature, alongside the evalu-
ation and interpretation of the general and particular characteristics that give substance to the
graphoscopic examination of handwriting.

2. Graphic indices — a new approach in forensic graphoscopy

This section introduces the concept of graphic indices within the broader framework of forensic
graphoscopy. It begins by situating the signature as a specific object of graphoscopic analysis
(2.1), before turning to the definition and classification of graphic indices themselves (2.2).

2.1. Forensic graphoscopy and signatures

As part of graphoscopy, the science of handwriting, and as a related field of forensic science,
forensic graphoscopy ‘studies the regularities of writing and develops methods for its exami-
nation, in order to identify the person, by way of expertise’3. Approaching handwriting as a
dynamic trace created, most often, by the interaction of the writing instrument with the writ-
ing surface, resulting in a stroke of substance (i.e., most often, ink of various types), allows for
assessments far more specific and complex than those concerning writing as language, which

Regulation (EU) No 910/2014 of the European Parliament and of the Council of 23 July 2014 on electronic identification and
trust services for electronic transactions in the internal market and repealing Directive 1999/93/EC [2014] O] L257/73, art 1.
Law No 214 of 5 July 2024 on the use of electronic signatures, time stamps and the provision of trust services based on them,
Official Gazette of Romania, Part I, no 647 of 8 July 2024.

> D NicoLAE and I ANGHELESCU (eds), Dictionar de criminalisticd (Editura Stiintifica si Enciclopedica 1984) 97.
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falls within the broader field of graphoscopy. The process of learning to write, the occurrence
of handwriting disorders (dysgraphia) and their associated therapies, pathological handwriting
correlated with various conditions, and calligraphic (artistic) handwriting all converge within
graphoscopy, so that its object (handwriting) becomes unique for scientific study, not only in
all the aspects relevant to its natural and social development, but also in the descriptive no-
tions attributed to its manifestations.

The signature represents a variant of handwriting, in that it is equivalent to the ‘graphic image
of the name’, and consists of complete, partial, or scripturally stylised handwriting in a man-
ner specific to its author. The signer uses this ‘graphic expression in order to approve, accept,
[or] externalise an individual will’*, to take ownership of the content of a document (e.g. a letter
or literary manuscript), and to express consent as to the rights, obligations and tasks conferred
and assumed by the text of a document.

From a forensic standpoint, the signature becomes the object of expertise for establishing its
authenticity or detecting forgery, including, where applicable, identifying the author and the
method of forgery. Like handwriting generally, individual and relatively stable, a person’s sig-
nature will be analysed in detail to detect the identifying characteristics that give it uniqueness
and unrepeatability®: linguistic, spatial (topographical), and ‘purely graphic’” characteristics
relating to movement and motor skills. These are divided into general (or generic) character-
istics (e.g., appearance, style, general structure, and category membership, such as configura-
tion, degree of simplification, level of mastery of the scriptural technique, speed, pressure) and
particular characteristics, namely the individual manner of constructing literal or non-literal
components, with particular emphasis on line quality. In the case of non-literal, stylised sig-
natures, where allographs are not distinguished and language is therefore not directly involved
(appearing only as meaning rather than as concrete content, which reduces the ‘cognitive mo-
tor load’® and produces greater resistance to external influencing factors), the level of automa-
tion of the motor skill may exceed that of the same author's ordinary handwriting, even at the
same frequency of use.

The fact that ‘the forensic examination of the signature is one of the most difficult areas of
forensic science’® compels ongoing scientific research into the ways in which this ‘species of
handwriting’!® forms, evolves, transforms, and ultimately adapts to a dual variant of graphic
expression, in which handwriting parameters (that is, graphic characteristics or features, and
graphic indices) become connected with biometric ones through digital capture.

2.2. Definition and classification of graphic indices

Along with their identifying characteristics, which define their essence and uniqueness,

L IONESCU, Expertiza criminalisticd a scrisului (Junimea 1973) 226.

S ALAMOREANU and A FRATILA, Comentarii la expertiza criminalisticd a semndturilor (Alma Mater 2012) 28.
A FRATILA and G PASESCU, Expertiza criminalisticd a semndturii (National 1997) 34.

Ibid.

LA MOHAMMED, Forensic examination of signatures (Academic Press 2019) 1.

Ibid 9.

10 FRATILA & PASESCU (n 6) 35.
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signatures (like handwriting generally) executed with a writing instrument on a traditional
surface may also include other scriptural elements. Among these, we consider that an im-
portant role is played by what we have termed graphic indices, which denote a deviation from
the standard of written language or, most often, natural or artificial changes in handwriting
occurring due to various factors in different situations.

Unlike identifying characteristics (features), graphic indices are not individualising or identi-
fying in nature but instead indicate a specific situation affecting the signature at the level at
which they appear: authenticity, modification, alteration, counterfeiting, or fortuitous event.

Since these indices concern all three coordinates of handwriting at which identifying charac-
teristics are also outlined, they have been classified along the same lines: language, movement
(motor act), and spatial organisation. At the same time, it is necessary to categorise them ac-
cording to the causal factor that determines their appearance in handwriting and in the signa-
ture:

(1) graphic indices of affectation/impairment, which show either a deviation from the standard
of written language (infantile writing, lower-level writing, writing/signature executed
with another part of the body, dysgraphia), or natural changes produced in handwriting
by pathological factors (illness, trauma, loss of an effector organ, intoxication), stressors
(psychophysiological: fatigue, emotion, motivation, attention, nervousness, hypother-
mia, hyperthermia, haste), or conjunctural factors (writing position, position of the
scriptural surface, type of scriptural instrument, type of document, state of hypnosis);

(2) accidental'! graphic index, which demonstrates the occurrence of a fortuitous event at the
time of signing, without the signature undergoing any significant change to its features
(e.g., a twitching caused by an unexpected noise that startled the signer);

(3) graphic indices of counterfeit, which reveal fraudulent manipulation through disguise or
simulation (imitation, copying).

Since the first category of scriptural elements is the one most frequently encountered in the
forensic examination of classical (conventional!?) wet-ink signatures, a list of the main graphic
indices of affectation is set out below, without claiming to be exhaustive:

(1) graphic indices of movement: sinuosity (1), tremors (2), drag line at the attack of the
graphic sign (3), spider webs'3 (4), repeated initial pen lifts, or ‘false start’ (5), angulari-
sation (polygonisation, breaking of arcs) (6), jerky feature (7), final long and jerk drag
line (8), involuntary overlaps (9), atypical fragmentation of letters/figures (10), looped
connections (11), significant and non-specific increase/decrease in execution speed (12),
significant increase/decrease in pressure (13), micrography (14); oversized letters (15);
unequal size of letters (16);

(2) graphicindices of language: partial or total illegibility (17), repetition of letters and words

11 HH HARRALSON and LS MILLER, Huber and Headrick’s Handwriting Identification: Facts and Fundamentals (2nd edn, CRC Press
2018) 45.

12 ENFSI, Best Practice Manual for the Forensic Handwriting Examination, ENFSI-BPM-FHX-01 (4th edn, September 2022) 80
https://enfsi.eu/wp-content/uploads/2023/02/BPM-Handwriting-Ed.-4.pdf accessed 5 May 2026.

13 Thin, long or tangled drag line between strokes, like a spider web or a ball of thread.
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(18), significant absence of letters/words (19), faultily construction of graphic signs (20),
corrections (rectifications) made at sight (21), omissions/spelling and punctuation errors
(22), non-specific interleaving of uppercase and lowercase (23), textual incoherence (24);

(3) graphic indices of spatial organization: major misalignment (25), significant descent of the
baseline (26), defective/chaotic margining (27), increased/decreased spacing (28), disor-
ganisation/chaotic appearance (29).

The identification of graphic indices in a signature, whether simultaneous with, or subsequent
to, the establishment of its identifying characteristics, contributes not so much to its attribu-
tion to a specific author, but rather to the construction of a narrative, sometimes incomplete
and sometimes complete, as to how, why, and when the person signed, or even as to their own
existence and transformation, as reflected in their handwriting.

3. Digitally captured signature

The ENFSI Best Practice Manual for the Forensic Examination of Handwriting, together with the
graphoscopic literature of the last two decades, sets out both a description of the types of elec-
tronic signature (symbolic, biometric, and digital) and several synonyms for the digitally cap-
tured signature, which the legislation in force includes within the category of simple electronic
signatures, to which the broad statutory definition applies: ‘data in electronic format, attached
to or logically associated with other data in electronic format and which are used by the signa-
tory to sign’!4.

In addition to the widely accepted term ‘digitally captured signature’’s, the signature executed
by an author on a tablet or similar device (e.g., pad, smartphone) using a stylus or even a finger
is also referred to as biometric signature, biodynamic signature, holographic digital signature,
holographic electronic signature, dynamic signature, online signature!¢, or e-signature!’. Such
signatures are forms of simple electronic signatures, insofar as they satisfy the broad definition
of an electronic signature under the eIDAS Regulation without necessarily meeting the specific
requirements applicable to advanced!® or qualified electronic signatures!®. Other varieties of
simple electronic signatures are made either by typing one’s name and surname into an email,
or by inserting a photocopied signature in the form of an image (e.g., in JPEG format) into an
electronic document.

Digital signatures, however, are based on cryptographic technology and must be distinguished
from the simple electronic signatures described above. The notion of ‘digital signature’ refers
primarily to a technical mechanism for authenticating electronic data, rather than to a distinct
category under the eIDAS Regulation. While digital-signature technology may be used in the
creation of advanced and qualified electronic signatures, such concepts are not synonymous.

4 eIDAS Regulation (n 1) art 3(10).

15 ENFSI, BPM for the Forensic Handwriting Examination (n 12) 75.
16 Tbid, 75.

7 MOHAMMED (n 8) 179.

18 eIDAS Regulation (n1) arts 3(11), 26

19 Tbid, arts 3(12), 25.
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Given their cryptographic nature, digital signatures are particularly suited to forensic exami-
nation of the authenticity and integrity of the signed data.

Returning to the digitally captured signature, it must be said that it represents a graphic image
of the name made with a stylus or finger on the digital (electronic) writing surface incorporated
into the digital tablet device, which is equipped with specialised software for converting the
writing movement into digital data: equivalent to recording and measuring the parameters of
the movement that generates the path of the signature. Where signing takes place on paper
placed over the tablet screen, a so-called ‘hybrid signature’? is created, comprising both a con-
ventional graphic line and related numerical values resulting from the measurements taken by
the software.

Forensic handwriting expertise applied to the digitally captured signature faces procedural dif-
ficulties on three fronts:

(1) the quality and type of the device and its associated software;

(2) the quality of the comparison evidence, since digitally captured signatures should ideally
be compared with one another (comparing a biometric signature against conventional
ones may produce inconclusive results);

(3) and the expert's own training, which must combine knowledge of the technology, the
ability to obtain, extract and compare numerical data, and the ability to corroborate that
data against scriptural data evaluated and interpreted qualitatively.

In Romania, public forensic laboratories do not currently carry out forensic graphoscopic ex-
amination of the digitally captured signature; however, the professional community of foren-
sic experts has expressed a legitimate interest in scientific studies and in internal standards
aligned with international ones?!.

Among the issues relevant to this theme for Romanian forensic science (and, by extension, for
graphic expertise), the following may be highlighted:

— developing a specific and unified terminology, in accordance with national and interna-
tional legislation;

— designing a database concerning digital devices used to capture handwriting and signa-
tures, together with their dedicated software, the metadata they provide, and their ar-
chiving and access arrangements, as well as the institutions and economic operators that
use them;

— conducting experiments to identify both the limitations and the advantages of digitally
captured signatures, and to establish the possibility of obtaining optimal comparison
models for forensic expertise;

— creating specific working procedures for the graphoscopic examination of digitally cap-
tured signatures and harmonising them with those applicable to the graphic examination

20 T HECKEROTH and others, ‘Features of Digitally Captured Signatures vs. Pen and Paper Signatures: Similar or Completely
Different?” (2021) 318 Forensic Science International 110587 https://doi.org/10.1016/j.forsciint.2020.110587.

2 A MITROFAN and others, ‘Digitally captured signatures — a complementary approach to forensic examination of handwriting’
(2025) 4 Romanian Journal of Criminalistics 487.
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of conventional signatures.

As forensic experts rightly note??, the correct question at present is not whether graphoscopic
expertise of biometric signatures will be carried out in Romania, but when: social and economic
dynamics require a genuine and effective connection between the possibilities available to fo-
rensic practice and the enormous challenges posed by the digital revolution.

4. Graphic indices in digitally captured signature

Signing on a tablet screen introduces differences compared to conventional signing, some of
which are considerable and produce an immediate effect on the interpretation of handwriting
characteristics. This section takes into account the fact that digitalisation in Romania remains
at an early stage, and access to tablets with styluses is, for now, confined to a small part of the
population and to certain socio-economic or cultural sectors, in which only some operators
have implemented an internal biometric electronic signature system.

First, signing on a tablet can be an unusual and even intimidating experience, one liable to
provoke emotion in the writer through anticipation of possible clumsiness when confronted
with modern technology. The excessive sensory and perceptual processing of information re-
quired when using the tablet (e.g., screen space, brightness, the visual distinctness of the sig-
nature path, tactile contact with the glossy surface) evidently affects the cognitive motor task,
and in very different ways, through the complementary feedback required at the visual, tactile,
proprioceptive, and even auditory levels. The situation becomes still more complicated where
the signer must trace the signature with a finger, so that the resulting movements differ
slightly from the automated motor scheme associated with manipulating a writing instrument.
In addition, the size of the device (often smaller than an A4 sheet of paper) together with the
space reserved for the signature, which is frequently separated from the text of the document,
may contribute to an oversized inscription, further affecting the writing movements.

Second, the surface of the digital device does not reproduce the fine roughness of a sheet of
paper: the stylus glides across it without encountering the minimal resistance ordinarily gen-
erated by the friction between a writing instrument and the fibres of paper?:. The writer may
struggle to manoeuvre the stylus, and its sliding motion on the glossy surface may impair the
coordination of the handwriting movement, with the effect of altering the direction, size, and
placement of certain compositional elements.

Some tablet models claim that their attached stylus gives the writer the sensation of writing
on paper?4, but this claim is relative and does not entail a corresponding decrease in the actual
speed at which the signer draws on the glossy screen.

Naturally, all these influences generated by the moment of signing on a tablet depend on the
writer’s experience and, most importantly, on their motor skills and the type of signature

2 1hid, 484.
%5 HECKEROTH and others (n 20) 5.
2 reMarkable, ‘reMarkable Paper Pro’ https://remarkable.com/products/remarkable-paper/pure accessed 13 May 2026.
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involved (in the case of a stylised signature, the level of automation is higher and the cognitive
motor load is lower at the time of execution).

In the case of the digitally captured signature, given the space reserved for its execution on the
tablet’s dedicated screen (the equivalent of electronic paper) it will primarily be possible to
trace the graphic indices of movement and, in the case of text-based signatures, the graphic
indices of language, while the relevance of the spatial organisation indices is correspondingly
reduced.

As for the latter, we consider that they can appear in the biometric signature subject to two
conditions: the size of the signature box and the position of the signer relative to the tablet.
Among the graphic indices of spatial organisation, it would be possible to distinguish a signif-
icant descent of the baseline and increased or decreased spacing between the letters of the
signature, while the appearance of the remaining indices in this category depends largely on
the signer's relationship to the surface of the electronic paper and on the presence of any text
to which the signature is attached.

In the case of the graphic indices of language, it is evident that their appearance is less influ-
enced by the conditions of signing on the tablet with a stylus (the emotional factor, perhaps,
plays only a minor role): a text-based signature will be as illegible as one made on paper, and
the repetition of letters and words, or the marked absence of letters or words, appears in the
same way; the author may combine lowercase and uppercase letters, or make mistakes when
writing their name and surname, which they may then spontaneously correct.

The graphic indices of movement best observed in the tablet signature are those converted
into numerical data: a significant and non-specific increase or decrease in execution speed, a
significant increase or decrease in pressure, inequality in the size of the letters, micrography,
and dimensional enlargement of the letters (although the last of these may be more strongly
influenced by the constraints of the tablet's signing space).

Sinuosity, tremors, and angularity are particularly susceptible to the combined influence of
two factors: the sliding of the stylus, and the manner in which the handwriting movement is
recorded by the device’s software, which may capture the stylus’s contact with the electronic
surface with a delay or a positional discrepancy (e.g., where the sensor is not positioned at the
tip of the stylus).

Graphic indices such as a long drag line at the start of the graphic sign, a final thinning drag
line, spider webs, repeated initial pen lifts, or jerky features can be reproduced in the digitally
captured signature only in the form of recorded air movements, and are therefore absent where
the software does not integrate this function. Overlaps occurring along the graphic line, atyp-
ical fragmentation of letters or digits, and looped connections are all discernible in the bio-
metric signature, just as in the conventional one.

All these graphic indices, added to the identifying handwriting characteristics considered in
the forensic handwriting examination process used to establish the author of a digitally cap-
tured signature, can also serve as a primary element in medical assessments, through which
clues are sought regarding written and spoken language disorders and numerous other pathol-
ogies known to cause changes in handwriting.



78 Ars &equi - vol. 16, no. 1 - 2026

In conclusion, the possibility of identifying graphic indices in a digitally captured signature
depends, to a large extent, on the characteristics and performance of the digital device and its
associated software, and to a lesser extent on the manner in which the writer relates to the
digital technique and executes the handwriting on the tablet. Nonetheless, further studies fo-
cused specifically on these handwriting elements would be valuable, for a fuller understanding
of how digital devices might be adapted to meet the specific needs of forensic expertise.

5. Conclusions

The digitally captured signature, as the electronic counterpart of the classic wet-ink signature
deposited with a pen on paper, is defined by the same handwriting characteristics, reflected
through the prism of the technical capacity of the digital device. Graphic indices, defined as
scriptural elements signalling natural or artificial changes in handwriting, or a deviation from
the standard of written language, will be capable of optimal reproduction in the biometric sig-
nature only if the software associated with the stylus-enabled tablet allows for complex and
accurate recording.

Although international research in recent years has led to recognition that the graphoscopic
expertise of the digitally captured signature holds the same scientific validity, within well-de-
fined limits?®, as the forensic graphoscopic expertise of a signature executed on paper, its im-
plementation in the practice of Romanian forensic laboratories remains an open question, and
an absolutely necessary and highly topical one to address.

The advance of digital technology will certainly continue to refine the programs used to cap-
ture and process digital data relating to signatures executed with a stylus on electronic paper,
which has itself become qualitatively superior. Yet this progress will not, at least for a consid-
erable period, be free from the many limitations that accompany the digitalisation process:
cultural resistance to change, constrained financial resources, a shortage of applied scientific
research, the absence of reliable solutions for archiving electronic data, and others besides. In
parallel, handwriting on paper will continue to be part of human culture, ensuring, as before,
its anchoring in history and in its own evolution.
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Abstract: This paper analyses the limitation periods under art 268 Romanian Labour Code and argues
that their application increasingly turns on how digital communication is treated as means of valid
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1. Introduction

Art 268 of the Romanian Labour Code!, located in Chapter I (General Provisions) of Title XII
(Labour Jurisdiction), sets forth in para (1) five specific time limits [subparagraphs (a) through
(e)] and one general time limit [subparagraph (f)] within which claims for the resolution of
labour disputes may be filed.

From a legal standpoint, the time limits set forth in art 268(1) Labour Code are clearly statutes
of limitations on the right to bring an action in the substantive sense. This has been affirmed
by relevant case law? and by the Constitutional Court of Romania® (hereinafter ‘CCR’). We
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emphasize that, in the specialized literature, this legal nature is accepted without reservation.

In this context, one observes that the Code of Civil Procedure* (hereinafter ‘CPC’) contains no
general provisions regarding the statute of limitations on the right to bring an action. It spe-
cifically regulates only the ‘statute of limitations on the right to enforce a judgment’ (arts 706-
711). In this regard, art 711 CPC provides that ‘the provisions of this chapter are supplemented
by the provisions of the Civil Code regarding the statute of limitations’. In the absence of gen-
eral provisions set forth in the Romanian CPC regarding the statute of limitations on the right
to bring an action, or in the Labour Code regarding the statute of limitations on the right to
bring an action in the resolution of labour disputes, by virtue of the principle of ubi eadem ratio
idem ius®, the provisions of arts 2.500-2.544 of the Civil Code (hereinafter ‘CC’), concerning the
statute of limitations, apply accordingly as general law. In fact, art 2.516(1) CC® provides that
‘the provisions of this title constitute general law regarding the statute of limitations’”. Con-
sequently, even with regard to the time limits set forth in art 268 Labour Code, the grounds for
suspension or interruption of the statute of limitations governed by arts 2.532-2.543 CC apply?.

2. Analysis of the limitation periods for exercising the right of action in the
settlement of labour disputes

A. The 45-day period provided by art 268(1)(a) Labour Code’

This period is calculated in calendar days. Therefore, both the starting day and the final day
are included in the calculation. As a general rule, the first and last days of the period are not
included in the calculation; in other words, the period is calculated in ‘calendar days’'°.

The 45-day period is a special one, both in relation to the general time limit for labour disputes
[art 268(2) Labour Code] and to the general statute of limitations (art 2.517 CC). The period
begins to run ‘from the date on which the interested party became aware of the measure or-
dered regarding the conclusion, performance, amendment, suspension, or termination of the
individual employment contract, including commitments to pay certain sums of money’.

Prior to the amendment by art I of Law No 269/2021!!, art 268(1)(a) Labour Code provided that
requests for the resolution of a labour dispute could be filed ‘within 30 calendar days from the
date on which the employer’s unilateral decision regarding the conclusion, performance,

4 Law No 134/2010 on the Code of Civil Procedure, Official Gazette of Romania, Part I, No 485 of 15 July 2010, republished in
No 247 of 10 April 2015.

5 For details on the general application of this rule, see I DELEANU and S DELEANU, Micd enciclopedie a dreptului. Adagii si locutiuni
latine in dreptul romdnesc (Dacia 2000) 406-447.

¢ Law No 287/2009 on the Civil Code, Official Gazette No 505 of 15 July 2011.

7 For details, see G BELEIU, Drept civil romdn. Introducere in dreptul civil. Subiectele dreptului civil (7th edn, rev M NICOLAE and P
TRUSCA, Universul Juridic 2001) 232-301; M NICOLAE, Codex iuris civilis (vol 1, Universul Juridic 2012); I REGHINI and $
DIACONESCU, ‘Prescriptia extinctiva’ in I REGHINI, $ DIACONESCU and P VASILESCU, Introducere in dreptul civil (Hamangiu 2013)
687-755; V TERZEA, ‘Despre prescriptia extinctiva’ in FA BA1as, E CHELARU, R CONSTANTINOVICI and I MACOVEI (eds), Noul Cod
civil. Comentariu pe articole (3rd edn, CH Beck 2021) 2945-3006.

8 See, e.g., CCR, Decisions No 210/2015 (n 3) para 14; No 720 (n 3) para 15; No 54/2016 (n 3) para 15.

®  Art 286(1)(a) of the Labour Code was amended by Art IT of Law No 269/2021, Official Gazette of Romania, Part I, no 1076 of 10

November 2021.

See art 2.553(1) Romanian CC: ‘Where a time limit is fixed in days, the first and last day of the time limit shall not be counted’.

' Law No 269/2021, Official Gazette of Romania, Part I, No 1076 of 10 November 2021.
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modification, suspension, or termination of the individual employment contract was commu-
nicated’. However, the 30-calendar-day period has been replaced with a longer period of 45
days, and the phrase ‘the employer’s unilateral decision’ has been replaced with ‘the measure
ordered’. Additionally, ‘commitments to pay certain sums of money’ have been added.

Legal scholars have rightly noted that

the 45-day period provided for in subparagraph (a) is a general time limit; it
applies to nearly all categories of disputes arising from individual employment
contracts where the claimant or appellant is the employee affected by the
employer’s action!2.

It has also been held that, with regard to the ‘payment obligation’, it is presumed that

the legislature had in mind the legal instrument for recovery of damages
regulated in the case of other employees (civil servants, military personnel, etc.)
by various legislative acts (such as the Administrative Code). In no case does
this apply to employees subject to the Labour Code!®.

Indeed, in the Labour Code, the term ‘payment obligation’ is used exclusively in the context of
the provisions of art 268(1)(a). Furthermore, according to art 254(1) Labour Code, the financial
liability of employees is subject to ‘the rules and principles of contractual civil liability’'4. In
contrast, for example, in the case of the financial liability of military personnel, pursuant to
the first sentence of art 23 of Government Ordinance No 121/1998'5, ‘compensation for dam-
ages, as well as the restitution of sums or payment of the value of goods that can no longer be
returned in kind or of unduly provided services, shall be made through a written payment com-
mitment by the person concerned’ (emphasis added). Similarly, with regard to the civil liability
of public officials, pursuant to the first sentence of art 500(1) of the Administrative Code!®,

compensation for damages caused to the public authority or institution in the
situations provided for in art 499(a) and (b)!” shall be ordered by the head of the
public authority or institution issuing an order or a charge notice, within 30 days
of the damage being ascertained, or, as the case may be, by assuming a payment
obligation (emphasis added).

With regard to the phrase ‘from the date on which the interested party became aware of the
measure ordered’ [art 268(1)(a) Labour Code], case law has raised the question of whether the
transmission of the dismissal decision via email can constitute the moment from which the

2 TICLEA, GEORGESCU & DUTU (n 2) 1479.

13 Ibid.

14 See arts 1.349-1.395 CC (civil liability). For details, see LR BOILA, ‘Raspunderea civild’ in BAIAS, CHELARU, CONSTANTINOVICI &
MACOVEI (n 7) 1604-1693.

15" Government Ordinance No 121/1998 on the financial liability of military personnel, Official Gazette of Romania, Part I, No

328 of 29 August 1998, republished in No 18 of 9 January 2024.

Government Emergency Ordinance No 57/2019 on the Administrative Code, Official Gazette of Romania, Part I, No 555 of 5

July 2019.

17" Art 499(a) and (b) Administrative Code provide two situations in which a public official may be held civilly liable: ‘for damages
caused through fault to the assets of the public authority or institution in which he or she serves’, and ‘for failure to repay,
within the statutory time limit, sums that were improperly granted to him or her’).
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45-day period for filing a complaint with the court begins to run in the case of labour disputes
concerning the conclusion, execution, modification, suspension, or termination of the indi-
vidual employment contract. In this regard, in Decision No 34/2016, the High Court of Cassa-
tion and Justice (hereinafter ‘HCCJ’) ruled that an individual dismissal decision, communicated
via email, is sufficient to trigger the commencement of the period for challenging the deci-
sion!®. This ruling is relevant to the current art 268(1)(a) Labour Code, as it highlights that, in
the context of digitalization, the start of the time limit is linked not to the medium of commu-
nication, but to proof of the effective notification of the measure ordered.

B. The 30-calendar-day period provided by art 268(1)(b) Labour Code

This time limit is a special one, as it applies only when the labour dispute concerns the ‘disci-
plinary action’ taken against the employee. The time limit is calculated in calendar days and
begins to run from the date on which the decision on disciplinary action was communicated.

Contrary to the rules of legislative drafting!®, this time limit is also provided for in art 252(5)
Labour Code, in the context of an employee’s disciplinary liability (arts 247-252)%. Specifically,
‘the disciplinary decision may be challenged by the employee before the competent courts
within 30 calendar days from the date of notification. In practice, this has created a parallelism
that, de lege ferenda, should be eliminated by replacing the provisions of art 252(5) with a pro-
vision referring to the corresponding application of art 268(1)(b) Labour Code?!.

C. The three-year period provided by art 268(1)(c) Labour Code

Unlike previous time limits, this one is measured in years. Consequently, the provisions of art
2.552(1) CC apply accordingly. Specifically, ‘when the time limit is set at ... years, it expires on
the corresponding day ... of the last year’. In practice, such terms are based on ‘actual years’
and not on ‘calendar years’?2. For example, if the term began on 1 March 2026, it would expire
on 1 March 2029.

The time limit provided for in art 268(1)(c) Labour Code begins to run

‘from the date on which the right to bring an action arises, in cases where the
subject matter of the individual labour dispute consists of the payment of
unpaid wages or compensation to the employee, as well as in cases involving
the employees’ financial liability to the employer’.

We are of the opinion that this provision does not derogate from the one set forth in para (2).

'8 HCCJ, Decision No 34/2016, Official Gazette of Romania, Part I, No 18 of 9 January 2017. See also lasi Court of Appeal, Decision
No 388 of 18 June 2019 https://rejust.ro/juris/27dg4g82 accessed 17 April 2026. In Bacau Court of Appeal, Decision No 454
of 8 July 2024 https://www.rejust.ro/juris/ee223666g accessed 15 April 2026, it was held that notifying the dismissal decision
via ‘WhatsApp’ also qualifies as a valid means for commencing the appeal period, ‘provided that the employee has provided
the employer with the phone number used in the employment relationship and there is a customary practice of this form of
communication between the parties’.

See art 16(1) of Law No 24/2000 on legislative drafting rules for the preparation of normative acts, Official Gazette of Romania,
Part I, No 139 of 31 March 2000, republished in No 260 of 21 April 2010.

For further details regarding the interpretation of art 268(1)(b) in relation to art 252(5), see Iasi Court of Appeal, Decision No
891/2023, cited in TICLEA, GEORGESCU & DUTU (n 2) 1485.

See art 16(2) of Law No 24/2000 (n 19).

For further details on the deadlines set for each year, see V TERZEA, ‘Calculul termenelor’, in BAIAS, CHELARU, CONSTANTINOVICI
& MACOVEI (n 7) 3012.

S

2

S

2

2!

[N


https://rejust.ro/juris/27dg4g82
https://www.rejust.ro/juris/ee223666g

84 Ars aequi - vol. 16, no 12026

Thus, para (1)(c), referring generically to ‘all situations’, may also cover those in which the
individual labour dispute concerns the payment of unpaid wages, compensation to the em-
ployee, or the employees’ financial liability to the employer. In practice, a parallelism has been
created in this case as well. This parallelism can also be analysed in relation to the provisions
of art 171(1) Labour Code. Specifically,

‘the right to bring an action regarding wage entitlements, as well as regarding
damages resulting from the total or partial failure to fulfil obligations regarding
the payment of wages, is subject to a statute of limitations of 3 years from the
date on which such entitlements were due’.

To eliminate the noted inconsistencies, the legislature could, de lege ferenda, repeal the text of
art 268(1)(c) Labour Code, and replace art 171(1) with a provision referring to art 268(2) Labour
Code.

The provisions of art 268(1)(c) Labour Code were subject to a constitutional review?3. In es-
sence, the petitioners argued that

‘by establishing a statute of limitations on wage claims, the right to property is
no longer guaranteed and protected, effectively creating for public-sector
employees who have a claim against the state, an expropriation without being
required by a cause of public utility and without just and prior compensation’.

Consequently, it was argued that the provisions of art 268(1)(c) Labour Code conflict with those
of art 44(1)-(3) of the Constitution regarding the right to private property?-.

The Constitutional Court dismissed the objection as unfounded, ruling that

the provision subject to constitutional review, which establishes a three-year
statute of limitations for labour disputes concerning the payment of unpaid
wages, is justified by the need to ensure the security and stability of legal
relationships and the necessity of resolving, within a reasonable time, the
labour dispute arising from the non-payment of such wages, in the legitimate
interest of each of the disputing parties. The statute of limitations extinguishes
only the right to bring an action in a substantive sense, that is, the creditor’s
ability to enforce the debtor’s obligation through compulsory means. Thus, the
statute of limitations does not extinguish the substantive right itself, which
continues to exist, nor the corresponding obligation, which may be fulfilled
voluntarily. Furthermore, in this matter, the provisions of the Civil Code
regarding the suspension or interruption of the statute of limitations are
applicable®.

With regard to the date from which the three-year statute of limitations begins to run for the
recovery of damages caused to an employer by an employee or resulting from the payment to
the employee of an undue sum of money, in Decision No 19/2019, the High Court of Cassation

2 See CCR Decision No 210/2015 (n 3).
2 1Ibid, paras 4, 11.
% Ibid, para 14.
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and Justice ruled that the date of the audit conducted by the Court of Auditors or by another
body with audit powers, which established the employer’s obligation to take action to recover
the respective damage, ‘does not mark the beginning of the statute of limitations for the em-
ployee’s financial liability’, since ‘the source of the debtor’s obligation is not the audit report
of the Court of Auditors or another body with audit powers, but the legal act or fact that caused
the alleged damage’?¢. Therefore, in this case, the right to bring an action ‘arises’ at the very
moment the damage occurs, or the undue payment is made.

Regarding the date from which the statute of limitations for the right to claim monetary com-
pensation for unused annual leave begins to run, different rulings have been issued in case
law?’.

In one ruling, it was held that the period begins to run from the date on which the employee is
able to take annual leave?®. To support this ruling, the provisions of art 146(2) Labour Code
were taken into account, according to which,

if the employee, for justified reasons, cannot take, in whole or in part, the
annual leave to which they were entitled in the respective calendar year, with
the consent of the person concerned, the employer is obligated to grant the
unused annual leave within a period of 18 months starting from the year
following the one in which the right to annual leave arose?®.

In another interpretation, which we consider to be clearly correct from a legal standpoint, the
provisions of art 146(3) Labour Code3® were taken into account, according to which ‘cash com-
pensation for unused annual leave is permitted only in the event of the termination of the
individual employment contract’®'. Therefore, the right to monetary compensation for unused
annual leave arises as of the date of termination of the individual employment contract3?.

Case law has also addressed the issue of the statute of limitations in cases involving rights
provided for in collective bargaining agreements that are granted on various occasions or con-
sist of meal vouchers, gift vouchers, vacation bonuses, food, or other goods intended to main-
tain occupational health and safety. The HCC]J, ruling on an appeal in the interest of the law
regarding the legal nature of rights that may be granted, pursuant to a collective labour agree-
ment, on various occasions?3, held that, where such rights constitute elements of wages, legal
claims may be filed within the three-year statute of limitations provided for in art 268(1)(c)

%6 HCCJ, Decision No 19/2019 (n 2), paras 60, 75.

27 See TICLEA, GEORGESCU & DUTU (n 2) 1480.

8 Tasi Court of Appeal, Civil Decision No 775/2016; Alba Court of Appeal, Civil Decision No 13116/2020; Brasov Court of Appeal,
Civil Decision No 1401/2021, all cited by TICLEA, GEORGESCU & DUTU (n 2) 1480.

2 Art 146 Labour Code was amended by art I pt 6 of Law No 12/2015 amending and supplementing Law No 53/2003 on the Labour
Code (published in the Official Gazette of Romania Part I, No 52 of 22 January 2015).

% See Ploiesti Court of Appeal, Civil Decision No 867/2021, cited by TICLEA, GEORGESCU & DUTU (n 2) 1484.

31 Art 146(3) Labour Code transposes the provisions of art 7(2) of Directive 2003/88/EC of the European Parliament and of the
Council of 4 November 2003 concerning certain aspects of the organisation of working time [2003] O] L299/9. Specifically, ‘the
minimum period of paid annual leave may not be replaced by a financial allowance, except where the employment relationship
is terminated’.

For more details, see R ANGHEL, ‘Data de la care curge termenul de prescriptie extinctiva a dreptului la compensarea in bani a
concediului de odihna neefectuat’ (2022) 12 Curierul Judiciar 689.
33 HC(]J, Decision No 20/2013, Official Gazette of Romania, No 9 of 8 January 2015.
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Labour Code. Conversely, if they are not constituent elements of the salary, they have the legal
nature of benefits granted by the employer and agreed upon in the collective labour agreement.
Consequently, failure to provide them constitutes a breach of contractual terms, which is why
legal claims may be filed within the six-month statute of limitations provided for in art
268(1)(e) Labour Code.

D. The time limit provided by art 268(1)(d) Labour Code

In this case, claims for the resolution of a labour dispute may be filed ‘at any time during the
term of the contract, where a request is made to declare an individual or collective labour con-
tract, or certain provisions thereof, null and void’.

The statute of limitations governed by art 268(1)(d) Labour Code is sui generis, as it coincides
with the ‘legal duration’ of the individual or collective labour contract. In other words, this
period is not measured in days, months, or years. In this case, the period begins to run on the
first day the contract is validly concluded and expires on the last day it remains in force34.

The legal provision set forth in art 268(1)(d) Labour Code is justified, from a legal and logical
standpoint, by the fact that nullity, as a legal sanction, applies to legal acts that are in effect
on the date on which a declaration or finding of nullity is sought. A legal action brought against
a legal act that no longer exists is without merit. The CCR ruled in this regard®. For the same
reason, this solution also applies to amendments to collective3® or individual employment con-
tracts.

The CCR ruled that, in cases where the legal effects of certain contractual clauses continue to
apply after the contract has terminated, such clauses may be challenged in court, provided that
they are contrary to the rights, freedoms, or legitimate interests of the individual®’. The HCC]
has also ruled in the same vein3é.

In this context, we emphasize that, pursuant to art 57(2) Labour Code, ‘a finding of nullity of
an individual employment contract takes effect prospectively’®® (ex nunc). In other words, in
the case of an individual employment contract, nullity does not have retroactive effect (ex
tunc). It should be noted that the legal text refers exclusively to the individual employment
contract. Conversely, this does not apply to collective bargaining agreements*°.

On the other hand, the provisions of art 268(1)(d) Labour Code derogate from the provisions
of art 2.529 CC regarding the right to bring an action for the annulment of a legal act.

3 In this context, pursuant to art 16(1'), it is possible to conclude, amend, suspend, or, as the case may be, terminate an

individual employment contract in electronic form using an advanced electronic signature or a qualified electronic signature.
See also arts 16(12)-(1%) and (17)-(1%) of the Labour Code.

35 See CCR Decisions No 44/2007 (Official Gazette of Romania No 88 of 5 February 2007), No 45/2007 (Official Gazette of Romania
No 92 of 5 February 2007), No 222/2008 (Official Gazette of Romania No 243 of 28 March 2008); No 234/2019 (Official Gazette
of Romania No 602 of 22 July 2019).

% Bucharest Court of Appeal, Civil Decision No 3285/R/2006, cited in TICLEA, GEORGESCU & DUTU (n 2) 1481.

37 CCR, Decision No 44/2007 (n 35).

3% HCCJ, Decision No 17/2016, Official Gazette of Romania, Part I, No 993 of 9 December 2016.

Although the wording in the reproduced text refers specifically to ‘relative nullity’, the CCR held that, ‘regardless of whether

it is relative or absolute, nullity is not retroactive but takes effect only prospectively, that is, from the date it is established,

either by agreement of the parties or by the court on its own initiative’. See CCR, Decision No 234/2019 (n 35) para 22.

40 CCR Decision No 234/2019 (n 35) para 23.
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Specifically, according to para (1), the statute of limitations for the right to bring an action for
annulment begins to run: ‘in cases of violence, from the day on which it ceased’ [letter a)]; ‘in
cases of fraud, from the day on which it was discovered’ [letter b)]; ‘in cases of error or in other
cases of annulment, from the day on which the entitled party, their legal representative, or the
person required by law to consent to or authorize their acts became aware of the cause of an-
nulment, but no later than 18 months from the date of conclusion of the legal act’ [letter c)].
Pursuant to para (2), ‘in cases where relative nullity may be invoked by a third party, the statute
of limitations begins to run, unless otherwise provided by law, from the date on which the third
party became aware of the cause of nullity’.

It should be noted that the texts cited do not make the commencement of the statute of limi-
tations contingent upon the legal act’s continued existence, but solely upon the cessation of
the cause giving rise to its nullity. It is easy to imagine situations in which a particular cause
of relative nullity of the legal act ceases to exist or is discovered or becomes known after the
act has ceased to exist. In such situations, for the effects of the legal act which are contrary to
the legal provisions established for its valid conclusion to become ineffective, it is necessary
to establish, by a final court decision, that the legal act that generated them was void.

For these reasons, we consider it appropriate that, de lege ferenda, art 268(1)(d) Labour Code
be supplemented with a new provision exempting the situations provided for in art 2.529 CC.

E. The statute of limitations provided by art 268(1)(e)

This special statute of limitations is six months and begins to run from the date on which the
right to bring an action arises, ‘in the event of non-performance of the collective bargaining
agreement or of certain provisions thereof’.

To determine ‘the moment the right to bring an action arises’, one must refer to the general
law on the statute of limitations, specifically the provisions of art 2.523 CC*!. Specifically, this
provision, titled ‘general rule’, provides that ‘the statute of limitations begins to run from the
date on which the holder of the right to bring an action became aware of, or, under the circum-
stances, should have become aware of, the existence of that right’.

In accordance with its heading, art 2.523 CC establishes the general principle regarding the
point in time from which the statute of limitations begins to run. In other words, in the absence
of a special derogatory legal provision, the provisions of art 2.523 CC apply. In this context, we
emphasize that, under the terms of the final sentence of art 2.515(3) CC, parties with full legal
capacity may, by mutual agreement, modify the course of the statute of limitations by deter-
mining its starting point.

The fact that a particular subjective right has been violated, although it gives rise to a right of
action, does not ipso facto trigger the commencement of the statute of limitations period if
the holder of the right of action did not actually know, or if, under the circumstances, should
have known, of the acts or facts to which the law links the creation of the right of action, nor,
under the circumstances, was required to know of them*2.

4l TICLEA, GEORGESCU & DUTU (n 2) 1482.
2 TERZEA (n 22) 2979.
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Art 2.523 CC establishes two alternative points in time from which the statute of limitations
begins to run: the date on which the holder of the right of action became aware of the existence
of that right; and the date on which, given the circumstances, the holder should have become
aware of its existence.

The first is a ‘subjective moment’, consisting of the date on which the holder of the right to
bring an action actually became aware of the existence of that right. This moment coincides
with the moment when the holder of the subjective right does not receive the performance to
which they are entitled. As long as the subjective right is not disregarded, its holder does not
need the coercive force of the state, through legal action, to protect it.

The second alternative moment is the date on which the holder of the right to bring an action,
under the circumstances, ‘should have known of its existence’. In accordance with legal doc-
trine, to determine this point in time, one may resort to the criterion of the ‘diligent and pru-
dent person’ (bonus pater familias)**. The Civil Code governs certain situations regarding the
‘due diligence of a prudent owner’*. It has rightly been held that ‘the ignorance or negligence
of the holder of the right of action cannot constitute a legal ground for postponing the date
from which the statute of limitations begins to run’#°. Case law on the matter has expressed
the same view*®.

Under the terms of art 249 CPC, regardless of which of the two time points is at issue, the
burden of proof to demonstrate their existence rests with the person invoking the extinction
of the right to bring an action by limitation.

F. The three-year statute of limitations provided by art 268(2) Labour Code

With regard to labour disputes, this statute of limitations is a general provision, in the sense
that it applies ‘in all situations other than those provided for in para (1)’. In the case of this
statute of limitations as well, the point from which the limitation period begins to run is the
‘arising of the right to bring an action’. Consequently, the provisions of art 2.523 CC apply
accordingly.

As previously mentioned, regarding the duration, in relation to the provisions of art 2.517 CC
(‘the general three-year statute of limitations’), those of art 268(2) Labour Code have created
a parallelism. To eliminate this, we consider it appropriate that, de lege ferenda, the provisions
of art 268(2) Labour Code be replaced with a provision referring to ‘the corresponding applica-
tion of the provisions of arts 2.517 and 2.523 of the Civil Code’.

4 For an explanation of the criterion bonus pater familias, see DELEANU & DELEANU (n 5) 48.

4 See e.g.: art 2013 (duties of members of administrative bodies); art 713, concerning the usufructuary’s duty to use the assets
subject to wear and tear [para (1)] and the usufructuary’s right to dispose of assets that deteriorate rapidly [para. (2)]; art 803(1)
[the administrator’s duty of diligence, honesty, and loyalty in the administration of the property].

45 TERZEA (n 22) 2979.

4 Ploiesti Court of Appeal, Decision No 138/2020, cited in TERZEA (n 22) 2979. See also HCCJ, Decision No 34/2016, para 112, in
which the court held that, in the case of a PDF file that could not be opened, sent by the employer to the employee via email,
the latter ‘had a duty of care to report the situation’.
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3. Conclusion

The analysis conducted above confirms that, despite its apparent simplicity, art 268 Labour
Code embodies a fragmented and at places redundant system of limitation periods that would
benefit from closer alignment with the general law on prescription set out in the Civil Code.

First, from a systemic standpoint, art 268(1) does not operate as a self-contained regime: in
the absence of any general provision on the statute of limitations on the right to bring an ac-
tion, either in the Code of Civil Procedure or in the Labour Code itself, the periods it sets out
remain governed (as to their suspension, interruption, and commencement) by the general
rule embodied in arts 2.500-2.544 CC. This dependency should be made explicit in any future
revision of the text, rather than left to be inferred through the principle ubi eadem ratio idem
ius.

Second, our analysis reveals at least four instances of legislative parallelism or gap that ought
to be corrected de lege ferenda:

(i) theduplication between the 30-day period of arts 268(1)(b) and 252(5), that can be solved
by replacing the latter with a cross-reference to the former;

(ii) the overlap between the three-year period provided by art 268(1)(c) and both arts 268(2)
and 171(1), which can be solved by repealing art 268(1)(c) and reformulating art 171(1)
as a cross-reference to art 268(2);

(iii) the absence, in art 268(1)(d), of an exception mirroring art 2.529 CC for cases where the
cause of nullity is discovered after the contract has ceased to exist; and

(iv) the parallelism between the general three-year period of art 268(2) and the general pre-
scription period of art 2.517 CC, resolvable by a direct reference to arts 2.517 and 2.523.

Third, the case law examined, in particular Decision No 34/2016 of the High Court of Cassation
and Justice on the communication of a dismissal decision by email, shows that the commence-
ment of these periods is increasingly determined by proof of effective notification rather than
by the medium of transmission. As electronic communication becomes the norm in labour re-
lations, this trend is likely to generate further litigation, particularly over what will suffice to
prove an employee's actual or constructive awareness of a measure communicated electroni-
cally, and it merits dedicated attention in future research.

Taken together, these observations support the conclusion that a more coherent and internally
consistent regulation of art 268 Labour Code, one that removes existing redundancies and ex-
pressly anchors its silences in the general law of prescription, would offer greater legal cer-
tainty to both employers and employees in labour disputes.
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no exception. This study examines how technology has reshaped the triangular relationship between
temporary work agencies, user companies, and temporary employees, from recruitment through to
the termination of the employment relationship. Drawing on the normative framework introduced
by Government Emergency Ordinance No 36/2021 and Law No 214/2024 on electronic signatures, the
analysis shows how the Romanian Labour Code now permits the conclusion, modification, and
termination of individual temporary employment contracts by electronic means, subject to the
employee's written agreement. Particular attention is given to the REGES-Online platform, which
since April 2025 has enabled real-time registration and monitoring of temporary employment
contracts by the Labour Inspectorate. The study argues that this shift from a paper-based to a hybrid
or fully digital model strengthens legal certainty for all three parties to the relationship, while
reducing the risk of undeclared work, and identifies the development of a unified digital identity for
temporary employees as a plausible next step in this process.
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1. Introduction

Temporary agency work is one of the atypical forms of employment, and its use in the Member
States of the European Union (hereinafter ‘EU’) began in the mid-20th century. It is regulated
at EU level by Directive 2008/104/EC! and in Romania by Law No 53/2003 on the Labour Code?,
drawing inspiration from the laws of other states, especially French legislation®. Subsequently,
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to increase labour market flexibility, the Code underwent multiple amendments through Law
No 40/2011%, when ‘the institution of the temporary work agency was almost completely re-
vised, in accordance with European Directive 2008/104/EC, in the sense of eliminating any re-
strictions or prohibitions regarding the use of temporary work’.

The specific operating conditions and authorization procedure for temporary work agencies
are regulated in our country by Government Decision No 1256/2011¢, and the authorization
procedure for the temporary work agent is regulated by Order of the Minister of Labour, Family
and Social Protection No 208/2012.

Nevertheless, digitalisation ‘has brought with it a new mutation in the way we relate to work.
It is no longer necessarily a collective experience, but a solitary one’’. Digitalisation has pro-
foundly transformed the labour market and, implicitly, the temporary agency work sector,
which has been no exception, as technology drives the emergence of digital instruments not
only between the temporary work agency and the user but also in the employment relationship
between temporary work agencies and their employees. Thus, digitalisation has simplified the
management of these complex triangular relationships, from the emergence of online recruit-
ment platforms for temporary employees, to the signing of temporary contracts via electronic
signature (digital), as well as their registration with the Territorial Labour Inspectorates on
official platforms, in an easy, online manner. We must not neglect the fact that the job descrip-
tion can also be easily managed and communicated, as can additional acts to the temporary
contract for new temporary work assignments. The electronic timekeeping of temporary em-
ployees can be carried out by the user and transmitted to the temporary work agency, which
has the legal obligation to remunerate the employee. Mobile applications are designed for em-
ployees to access various documents, payslips, leave records, etc. The employee’s mission can
also be carried out through digital platforms. Some of the aspects mentioned here will be de-
tailed in the following paragraphs.

2. Recruitment of temporary employees via online recruitment platforms

Several temporary work agencies operate in Romania and across the EU8, functioning as inter-
mediaries between the labour demand of user companies and the employment needs of candi-
dates for temporary assignments: in effect, ‘providers of personnel services’ within the trian-
gular relationship of temporary work. International groups such as Adecco, Randstad, and

Law No 40/2011 on amending and supplementing Law No 53/2003 on the Labour Code, Official Gazette of Romania, part I, No
225 of 31 March 2011.

See MC ICHIM (BALANEASA), ‘Community and National Provisions for Temporary Work Agencies. Trends in the Evolution of
Temporary Work Agencies and Temporary Workers’ (2021) 9(1) Logos Universality Mentality Education Novelty: Law 63
https://doi.org/10.18662/lumenlaw/9.1/57 accessed 20 April 2026.

Government Decision (HG) no 1256 of 21 December 2011 concerning the operating conditions and authorisation procedure of
the temporary work agent, Official Gazette of Romania, Part I, No 5 of 4 January 2012 https://mmuncii.gov.ro/wp-
content/uploads/2025/08/HG_1256_2011.pdf accessed 20 April 2026.

7 R DIMITRIU, ‘Munca si noile ei contururi’ (2021) LXVII(Supplement 2) Analele Stiintifice ale Universitatii ,,Alexandru Ioan Cuza”
din Iasi, Stiinte Juridice 31 http://doi.org/10.47743/jss-2021-67-4-2 accessed 20 April 2026.

Between 2007-2021, a total of 1,240 temporary work agencies were registered in Romania. For further details, see MC ICHIM
(BALANEASA), ‘Community and National Provisions for Temporary Work Agencies. Trends in the Evolution of Temporary Work
Agencies and Temporary Workers’ (2021) 9(1) Logos Universality Mentality Education Novelty: Law 63, 68
https://doi.org/10.18662/lumenlaw/9.1/57 accessed 20 April 2026.


https://doi.org/10.18662/lumenlaw/9.1/57
https://mmuncii.gov.ro/wp-content/uploads/2025/08/HG_1256_2011.pdf
https://mmuncii.gov.ro/wp-content/uploads/2025/08/HG_1256_2011.pdf
http://doi.org/10.47743/jss-2021-67-4-2
https://doi.org/10.18662/lumenlaw/9.1/57

The Digitalisation of the Temporary Work Relationship in Romania 93

Manpower Group, as well as agencies with a strong regional presence such as Gi Group, Hays,
and Trenkwalder, operate recruitment platforms through which candidates and user compa-
nies create accounts and submit assignment requests. Increasingly, app-based platforms such
as Giggle® extend this matching function to shift-based and on-demand temporary work, al-
lowing employers to post assignments and workers to access remuneration, schedule, and lo-
cation details in real time.

In Romania, the authorization of temporary work agencies is carried out by the Ministry of
Labour, and their official list is managed by the Labour Inspectorate!’. Major temporary work
agencies operating in Romania, such as Adecco and Gi Group, offer online platforms for can-
didates to facilitate job applications and profile management. These companies have created
websites and mobile applications aimed at quickly connecting employers with temporary
workers. An example of a platform is Giggle, which functions as a digital intermediary for tem-
porary assignments. On this platform, an employer can post a job, an available shift, and work-
ers can immediately access details such as remuneration, schedule, and location where the
activity will be performed. It is also an application that quickly identifies temporary jobs and
allows flexibility, diversification of income sources, and enrichment of professional experi-
ence. Another aspect is receiving feedback at the end of the assignment, which can bring new
employment opportunities.

3. Temporary employee work on digital platforms

Alongside traditional forms of full-time employment, for the same employer and at their prem-
ises, ‘new ways of organizing work and employment’ have emerged and coexist, characterized
by short-term employment contracts, mediation through digital platforms, and changes re-
garding the manner and location of work. In the context of the COVID-19 pandemic, the high
capacity of companies and workers to perform remote work was demonstrated. As appreciated
by Romanian doctrine,

Digitalisation is making remote and hybrid working viable options for more and
more employers, leading to more flexible work organisation and in-creased
productivity. Digital work platforms can effectively match labour supply and
demand and create opportunities for those involved in the legal employment
relationship!!.

Employees hired through temporary work agencies can seamlessly work on digital platforms
for user employers, as happens in European states, including Romania. In Romania, users,
through digital work platforms, have begun to conclude temporary placement contracts with
temporary work agencies (for example, platforms for goods delivery or transport services). The

° R Humeniuc, ‘Giggle revolutioneaza munca temporarad: cum functioneaza cea mai noud aplicatie pentru sarcini temporare’
(Aleph News, 7 February 2025) https://alephnews.ro/media/giggle-revolutioneaza-munca-temporara-cum-
functioneaza-cea-mai-noua-aplicatie-pentru-sarcini-temporare/ accessed 27 May 2026.

10 Romanian Labour Inspectorate (Inspectia Muncii), ‘Lista agentilor de muncd temporard autorizati’
https://www.inspectiamuncii.ro/documents/66402/200730/lista_ag_SITE_ian_2025.pdf accessed 20 April 2026.

11" A VIDAT, ‘Brief Considerations Regarding the Work on Digital Platforms’ in N GUMZE] and O SovVoVA (eds), Recent Debates in
Cyberspace and Artificial Intelligence Law (ADJURIS 2023) 126 https://www.ceeol.com/search/viewpdf?id=1294437 accessed
27 May 2026.
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user can provide the digital application through which the worker receives tasks/assignments,
and the temporary work agency is the one that concludes and registers the temporary employ-
ment contract. The adoption of Directive 2024/2831 on improving working conditions in plat-
form work!? has had a positive impact on how temporary work agencies interact with online
platforms.

4. Use of electronic signature in temporary employment relationships

An essential pillar of digitalisation in employment relationships in Romania, in general, and
in the employment relationships between the temporary work agency and the temporary em-
ployee, is the adoption of Government Emergency Ordinance No 36/2021 (hereinafter ‘GEO No
36/2021)!3, which introduced the possibility of using advanced or qualified electronic signa-
tures, accompanied by an electronic time stamp and the qualified electronic seal of the em-
ployer, for a series of documents related to individual employment contracts.

The amendments of GEO No 36/2021 related to the introduction of electronic signatures are
brought to: the Labour Code, Law No 319/2006 on health and safety at work, and the Telework
Law No 81/2018, all these normative acts being applicable to the triangular employment rela-
tionship in the case of temporary agency work.

Thus, regarding the provisions related to electronic signatures, through GEO No 36,/2021, pro-
visions were introduced into the Romanian Labour Code that allow the digitalisation of docu-
ments used in employment relationships, providing a modern legal framework. The possibility
was introduced for employers (and thus temporary work agencies) and employees, as parties
signing the individual temporary employment contract, additional acts, job descriptions, and
other documents issued in the execution of the individual employment contract, to use either
an advanced electronic signature or a qualified electronic signature accompanied by an elec-
tronic time stamp or a qualified electronic time stamp and the qualified electronic seal of the
employer.

The adoption of Law No 214/2024 on the use of electronic signatures! confers the individual
employment contract through a temporary work agent, with the corresponding electronic sig-
nature, the same legal effects as if the act were presented in paper format.

5. Aspects of digitalisation in the Romanian Labour Code

The main aspects regarding digitalisation are found in the amendment of the Labour Code,

12 Directive (EU) 2024/2831 of the European Parliament and of the Council of 23 October 2024 on improving working conditions
in platform work [2024] O] L 2024/2831, recital 26: ‘a party is found to be an employer and meets the conditions of a temporary
work agency under Directive 2008/104/EC, the obligations under that directive apply’.

Government Emergency Ordinance no 36/2021 regarding the use of electronic signatures in employment relations, Official

Gazette of Romania, Part I, No 474 of 6 May 2021, approved and ammended by Law No 208/2021, Official Gazette of Romania,

Part I, No 720 of 22 July 2021.

4 Law No 214/2024 on the use of electronic signature, Official Gazette of Romania, Part I, No 647 of 8 July 2024. Previously, ‘the
proof of the conclusion of contracts by electronic means and of the obligations arising from such contracts is subject to the
provisions of general rules on evidence and to the provisions of Law No 455/2001 on electronic signature’; see RG FLORIAN,
‘The electronic contract — a modern version of the classic contract’ (2024) 18(1) AGORA International Journal of Juridical
Sciences 25 http://univagora.ro/jour/index.php/aijjs accessed 27April 2026.
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with six additional provisions introduced: art 16 paras (1!)-(13) and (1°)-(18). As mentioned, the
Labour Code currently allows the use of electronic signatures for all documents in the sphere
of employment relationships, with parties being able to opt for ‘advanced electronic signature’
or ‘qualified electronic signature’, accompanied by an ‘electronic time stamp’ or ‘qualified
electronic time stamp and electronic seal’ of the employer. The temporary work agency, as the
employer, has the obligation to bear all costs for the acquisition of electronic signatures used
in the relationship with the temporary employee.

Regarding the scope of application of the electronic signature, it can be used ‘for the conclu-
sion, modification, suspension or, as the case may be, termination of the individual employ-
ment contract’, according to art 16 para (1!) Labour Code, thus also for the conclusion of the
temporary agency work contract, additional acts regarding new work assignments, and con-
cluded decisions.

It should be noted that the use of this electronic signature is neither a legal obligation nor
mandatory; it must be ‘agreed in writing’ by the temporary employee and the agent, who can-
not force the employee to use this type of signature in documents from hiring to termination
of the contract, according to art 16 para (1°) Labour Code.

It is noteworthy that if an electronic signature has been used, the parties must respect this type
of signature throughout the contractual relationship; if it is a handwritten signature, it will be
respected according to art 16 para (17) Labour Code.

According to art 94 para (1) Labour Code, the individual temporary employment contract is a
contract that must be concluded in writing between the temporary work agency and the tem-
porary employee, for the duration of an assignment. Thus, the requirement of ‘written form’
in the Labour Code for the conclusion of the individual employment contract through a tem-
porary work agency is a conditio ad validitatem, being ‘that essential condition which implies
the fulfilment of formalities provided by law, in the absence of which the act could not validly
come into being’"®. In the case of this particular type of employment contract, this is also ful-
filled by the electronic format: documents drawn up in electronic format, signed with an elec-
tronic signature, are assimilated to documents concluded in paper format. The form required
for the validity of the legal act is that essential condition which implies the fulfilment of for-
malities provided by law, in the absence of which the act could not validly come into being.

Furthermore, the temporary work agency has the obligation to provide the employee, upon
request, copies of electronically signed documents, in a readable format.

Digitalisation in the employment relationships between the temporary work agency and the
temporary employee also implies changes in the way documents are stored, with the employer
being obliged to keep the documents that formed the basis of the employment relationships,
either in physical format, in original, or in electronic format. If the documents have been elec-
tronically signed, archiving will be done accordingly, also electronically, for their availability

15 For the specific requirements that must be met for the valid conclusion of a contract, see A SToicA and I BoSTAN, ‘Conditiile
relative cerute pentru incheierea valabild a unui contract potrivit Noului Cod Civil’ (2015) 4(2) Acta Universitatis George Bacovia
Juridica 511-529.
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to control bodies!®, without the need for printing them; digital archiving being sufficient. The
electronic archiving of the aforementioned documents certainly contributes to reducing all
administrative costs of the temporary work agency and to their adequate organization and,
implicitly, of personnel files.

6. Digitalisation of temporary employee work records

According to Government Decision No 295/2025 on the general register of employees!’, RE-
GES-Online is the new digital platform for transmitting employee data and their concluded
employment contracts, a platform made available not only to employers but also to employees,
starting from 1 April 2025. The portal is modernized and accessible online. Enrolment on the
REGES-Online platform is intended for employers (and thus temporary work agencies) and is
carried out ‘by using the RoelD digital identity granted by the Authority for the Digitalisation
of Romania’ and ‘by using a qualified digital certificate’. Employees (and thus temporary em-
ployees) can access their professional history online, including employment contracts, addi-
tional acts, and records of their professional activity.

7. Advantages of digitalisation in the context of temporary agency work

Regarding the electronic signature, Law No 214/2024 ensures the legal security of digital trans-
actions, providing temporary work agencies with the necessary tools to manage flexible work-
force in a modern and efficient manner, subject to the prior agreement of the employee and
the use of compliant digital certificates. The electronic signature and other digital instruments
used have brought a series of benefits, specific to this sector of temporary agency work, such
as:

— Elimination of geographical distance: temporary employees can sign the contract re-
motely, regardless of their location, and no longer needs to travel to the agency’s prem-
ises. Thus, rapid and secure signing of temporary employment contracts managed by the
work agent and all additional acts signed by the two parties is allowed;

—  Electronic time stamp: governed by Law No 214/2024, it provides a certain date for the
moment of signing the temporary employment contract, an important aspect in case of
a Labour Inspectorate control. The certain date is particularly important for correct reg-
istration in REGES Online, regarding compliance with the deadlines for registering the
temporary employment contract or its additional acts;

— Rapid transmission of documents: digitalisation also facilitates the rapid transmission of
documents to competent authorities in the field of temporary employment relation-
ships;

— Easier management of temporary employee assignments: digital platforms can facilitate the

16 The archiving of electronic documents is governed by Law no 135/2007 (Official Gazette of Romania, Part I, No 138 of 25

February 2014) and the Law no 16/1996 on National Archives (Official Gazette of Romania, Part I, No 71 of 9 April 1996).
Government Decision No 295/2025 introduced the REGES-Online system, which replaced the previous system for electronic
registration of employees (REVISAL).
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allocation of temporary employees to various assignments and the communication of
assignment details;

— Telework: digitalisation allows the temporary employee’s assignment to be carried out
through telework;

— Faster and easier timekeeping: digitalisation helps in faster and easier registration of tem-
porary employee timekeeping and its validation by the user and transmission by the lat-
ter to the temporary work agency for salary calculation and other rights.

8. Conclusions

Digitalisation of the relationship between the temporary work agency and the employee is not
just a normal technological trend, but a strategic necessity to ensure the speed of the Labour
demand and supply flow in a global and increasingly dynamic labour market. Last but not least,
we mention that digital platforms correlate the user’s demand with the temporary employee’s
offer.

European and national legislation, including the Romanian Labour Code, has, in the context
of digitalisation, shifted from an exclusively paper-based approach to a hybrid or even fully
digital one, subject to the voluntary agreement of the parties and the guarantee of legal cer-
tainty through the use of certified electronic signatures. The qualified electronic signature has
led to the transformation (not only of the employment contract but also of all additional acts
and decisions of the work agent) from bureaucratic documents into instantly active digital doc-
uments.

By transitioning to the REGES Online platform, managed by the Labour Inspectorate, a shift to
rapid and real-time monitoring is marked because it allows temporary work agencies to imme-
diately report assignments, which ensures a perfect correlation between the digitally signed
temporary employment contract and the official records of state bodies, reducing the risk of
undeclared work because the employee also has online access to their professional history.
This greatly facilitates and eases the activity of temporary work agencies from the moment of
recruiting employees through online platforms, during the execution of the temporary em-
ployment contract, during the execution of the assignment at the user, and until the termina-
tion of the employment relationship, because the employee is not always in the same physical
location as the work agent.

In order to facilitate the rapid placement of temporary employees with indefinite-term em-
ployment contracts with various users, agents could create an ‘employee digital wallet’, which
would represent the transition to a unique digital identity for the temporary employee. This
digital wallet would store training certificates (digitally signed), evaluation history by users,
seniority certificates, automatically generated from REGES. All this could be implemented, of
course, respecting the provisions of personal data protection and with the employee’s consent.
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Abstract: Despite the fact that legal frameworks governing elections and referendums differ across
jurisdictions, many practical challenges related to their organization remain similar. Legal regulation
is intended to ensure clarity, transparency, and institutional stability; however, the main challenges
often arise at the stage of implementation, where multiple institutions with distinct competences,
tasks, and sometimes even diverging goals are involved. This article examines the legal frameworks
and institutional arrangements for organizing elections and referendums in Lithuania and Poland.
Focusing on recent developments in both regulation and practice, it analyses how constitutional and
statutory provisions are applied in practice and how responsibilities are distributed among the
institutions involved in electoral governance. The article explores the interaction between legal
norms and institutional practice, identifying key challenges related to coordination, transparency,
accountability, and the effective functioning of electoral administration. Based on a comparative
analysis of legal regulation and practical implementation, the article highlights similarities and
differences between the two jurisdictions and assesses their implications for electoral and
referendum processes.

Keywords: elections and referendums; legal frameworks; institutional arrangements; comparative
analysis; electoral governance; Lithuania; Poland.

Affiliated Researcher, Vytautas Magnus University, Kaunas, Lithuania.
E-mail: andrius.puksas@vdu.lt | ORCID: https://orcid.org/0000-0002-1678-4634

T Associate professor, Faculty of Law and Administration, Maria Curie-Sktodowska University (UMCS), Lublin, Poland.
Head of Research, Institute of Legal Sciences, Research and Development in the Field of Law (OPHIZ), Maribor, Slovenia.
E-mail: noemia.bessavilela@mail.umcs.pl | ORCID: https://orcid.org/0000-0003-3238-4312

# PhD candidate, Institute of Law Studies, Polish Academy of Sciences, Warsaw, Poland.
E-mail: k.bienkowski@inp.pan.pl | ORCID: https://orcid.org/0000-0002-0471-4639

§ PhD researcher, Géza Marton Doctoral School of Legal Studies, University of Debrecen, Hungary.
E-mail: rasheedbtr@gmail.com | ORCID: https://orcid.org/0009-0003-4627-9692

© 2026 The Author. This Open Access article is distributed under the Creative Commons Attribution 4.0 International License (http://cre-
ativecommons.org/licenses/by/4.0), which allows unrestricted use, distribution, and reproduction in any medium, provided appropriate
credit is given. Images or other third-party material in this article are included under the Creative Commons license unless otherwise
stated in a credit line. For material not covered by this license, permission must be obtained from the copyright holder.


https://doi.org/10.61801/Arsaequi.2026.32
http://creativecommons.org/licenses/by/4.0
http://creativecommons.org/licenses/by/4.0
mailto:andrius.puksas@vdu.lt
https://orcid.org/0000-0002-1678-4634
mailto:noemia.bessavilela@mail.umcs.pl
https://orcid.org/0000-0003-3238-4312
mailto:k.bienkowski@inp.pan.pl
https://orcid.org/0000-0002-0471-4639
mailto:rasheedbtr@gmail.com
https://orcid.org/0009-0003-4627-9692
https://orcid.org/0000-0002-1678-4634
https://orcid.org/0000-0003-3238-4312
https://orcid.org/0000-0002-0471-4639
https://orcid.org/0009-0003-4627-9692

100 Ars &equi - vol. 16, no. 1 - 2026

1. Introduction

Elections and referendums represent fundamental mechanisms for involving citizens in the
governance of their country and in the resolution of important public issues. Participation in
these processes not only enables individuals to contribute to decision-making but also rein-
forces the legitimacy of political outcomes, as public policies and decisions are based on the
expressed will of the electorate. Through electoral and referendum processes, citizens exercise
their democratic rights and influence the direction of state governance.

Elections must be conducted in accordance with fundamental democratic principles, which
statutory regulation may not contradict. Article 3 of the Electoral Code of the Republic of Lith-
uania provides that

elections shall be governed by the principles of equality and direct universal
suffrage by secret ballot. Elections shall also meet the requirements of
transparency, publicity, fairness, and good faith, as well as fair competition
among candidates and transparency in the financing of election campaigns'.

In Poland, the aforementioned electoral principles have been enshrined in the Constitution,
ensuring universality, equality, secrecy, and directness?. Essentially, the fundamental princi-
ples are likewise applicable to the organization of referendums3. As emphasized by the Venice
Commission, ‘the five principles underlying Europe’s electoral heritage are universal, equal,
free, secret and direct suffrage. Furthermore, elections must be held at regular intervals’.

2. Legal and Institutional Regulation of Elections and Referendums

Traditionally, the fundamental principles governing national elections and referendums are
enshrined in national constitutions, while specific legislative acts regulate their practical im-
plementation. In the case of Lithuania, the most significant recent reforms of electoral and
referendum legislation were the result of a prolonged legislative process and entered into force
in 2022. During this reform, previously separate electoral laws were consolidated into a single
Electoral Code®, which acquired the status of a constitutional law. In the same year, a new
Constitutional Law on Referendums of the Republic of Lithuania® was adopted, replacing the reg-
ulation of 20 December 2018, which had been declared unconstitutional.

The constitutional issues surrounding the former referendum regulation stemmed from the

! Republic of Lithuania Constitutional Law on the Approval, Entry into Force and Implementation of the Electoral Code No XIV-
1381, 19 July 2022 (as amended).

2 Constitution of the Republic of Poland, 2 April 1997 (Journal of Laws 1997 No 78, item 483, as amended).

5 Republic of Lithuania Constitutional Law on the Referendum No XIV-1163, 23 June 2022.

4 European Commission for Democracy through Law (Venice Commission), Code of Good Practice in Electoral Matters: Guidelines,
Explanatory Report and Interpretative Declarations (Council of Europe 2002)
https://www.venice.coe.int/images/SITE%20IMAGES/Publications/Code_conduite_ PREMS%20026115%20GBR.pdf
accessed 26 December 2025.

5 Republic of Lithuania Constitutional Law on the Approval, Entry into Force and Implementation of the Electoral Code No XIV-
1381, 19 July 2022 (as amended).

¢ Republic of Lithuania Constitutional Law on the Referendum No XIV-1163, 23 June 2022.
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fact that, although Article 69 of the Constitution of the Republic of Lithuania’ provides for a
specific category of constitutional laws, the legal framework governing referendums had not
been adopted in accordance with the constitutionally prescribed procedure. Although the Law
on the List of Constitutional Laws?, adopted in 2012, explicitly included both the Constitutional
Law on the Approval, Entry into Force and Implementation of the Electoral Code and the Constitu-
tional Law on Referendums, the 2018 Law on Referendums was nevertheless adopted without
complying with the special procedural requirements applicable to constitutional laws.

In its ruling of 30 July 2020°, the Constitutional Court held that the procedure used to adopt
the 2018 Law on Referendums was incompatible with Article 69(3) of the Constitution and with
the constitutional principle of the rule of law. The Court also found that

the Republic of Lithuania’s Law on Referendums (wording of 20 December 2018;
Register of Legal Acts, 28-12-2018, No 21715), in terms of the procedure of its
adoption, is in conflict with Paragraph 3 of Article 69 of the Constitution of the
Republic of Lithuania and the constitutional principle of a state under the rule
of law and, in terms of its form, it is in conflict with Item 5 of Paragraph 1
(wording of 9 October 2014) of Article 2 of the Republic of Lithuania’s
Constitutional Law on the List of Constitutional Laws.

Consequently, the law could not remain in force. At the same time, the Constitutional Court
ruled that its decision would take effect on 1 July 2021, thereby granting the legislator a limited
transitional period to adopt a constitutionally compliant regulatory framework.

From an institutional perspective, the organization of elections in Lithuania is also expressly
addressed in the Constitution. Article 4 provides that members of the Seimas convene for their
first sitting on the third working day after the Central Electoral Commission officially an-
nounces that at least three-fifths of all members of the Seimas have been elected. Furthermore,
Article 67 of the Constitution stipulates that the Seimas establishes the Central Electoral Com-
mission and determines its composition. These provisions underline the constitutional status
of electoral administration and confirm the central role of electoral institutions within Lithu-
ania’s constitutional system.

In the case of Poland, electoral law, as part of constitutional law, is regulated by several legal
acts, the most fundamental of which is the Polish Constitution!®. The system of sources of
Polish electoral law is also founded on EU law, in particular the Treaty on European Union, the
Treaty on the Functioning of the European Union, and the Charter of Fundamental Rights of
the European Union. From the national perspective, detailed regulations can be found in the
Electoral Code of 2011 and other legal acts, for example, the Act of 27 June 1997 on political
parties or the Penal Code of 1997. This system is enriched with soft-law instruments, such as

Constitution of the Republic of Lithuania, adopted by referendum on 25 October 1992 (as amended).

8 Republic of Lithuania Constitutional Law on the List of Constitutional Laws No XI-1932, 15 March 2012 (as amended).

° Constitutional Court of the Republic of Lithuania, Ruling on the Compliance of the Republic of Lithuania's Law on Referendums
(wording of 20 December 2018) with the Constitution of the Republic of Lithuania and the Constitutional Law (30 July 2020) No
KT135-N11/2020.

10 Constitution of the Republic of Poland, 2 April 1997 (Journal of Laws 1997 No 78, item 483, as amended) arts 62, 96(2), 127

and 169.
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the Code of Good Electoral Practice.

Since the democratic transformation of 1989, Polish electoral law has undergone numerous
amendments, and a variety of distinct electoral statutes have been introduced. The scope of
entities and public offices elected through universal suffrage has also progressively expanded.
In response to these developments, the Electoral Code was adopted on 5 January 20111,

Articles 62 and 99 of the Polish Constitution regulate the right to participate in elections and
referendums for Polish citizens.!? The Constitution also provides the basic electoral principles.
The Electoral Code contains detailed regulations concerning all types of elections!3. There are
also two acts which regulate the referendums at the national'* and local level'>.

The State Electoral Commission is the permanent supreme electoral authority responsible for
conducting elections and referendums'®. There are nine members of the Commission: one
judge of the Constitutional Tribunal, one judge of the Supreme Administrative Court, and
seven persons qualified to hold the position of judge, appointed by the Sejm.

The Polish electoral system is highly codified and continually evolving, reflecting both na-
tional constitutional principles and European legal standards. Since 1989, reforms have ex-
panded electoral participation and clarified procedures, culminating in the 2011 Electoral
Code. The system balances detailed statutory regulation with oversight by an independent
electoral authority, ensuring transparency, fairness, and legal consistency in elections and ref-
erendums.

3. Implementation of Electoral and Referendum Processes

Even well-defined legal norms may generate practical difficulties during their implementation,
often requiring further interpretation or subsequent legislative adjustment. In practice, such
norms usually need to be tested through at least one electoral cycle. Principles constitute the
stable foundations of democratic systems, whereas other rules remain subject to ongoing de-
velopment and refinement. Nevertheless, even where reforms are necessary, it is essential to
bear in mind that any amendment may generate additional challenges. As correctly noted by
the Venice Commission,

rules which change frequently — and especially rules which are complicated -
may confuse voters. Above all, voters may conclude, rightly or wrongly, that

11 M CHMA]J, Prawo wyborcze w Polsce (Wolters Kluwer 2023) 12.

12 Constitution of the Republic of Poland, 2 April 1997 (Journal of Laws 1997 No 78, item 483, as amended) arts 62 and 99.
Elections of legislative and executive bodies — the Sejm and Senate — and the President of the Republic of Poland, elections to
local government bodies (commune councils, county councils and provincial assemblies), elections to the executive body in
the commune (commune head, mayor, city president), as well as elections of Polish representatives to the European
Parliament.

4" Act of 14 March 2003 on Nationwide Referendum (Journal of Laws 2003 No 57, item 507, as amended).
15 Act of 15 September 2000 on Local Referendum (Journal of Laws 2000 No 88, item 985, as amended).
16 Electoral Code of 5 January 2011 (Journal of Laws 2011 No 21, item 112, as amended) art 157.
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electoral law is simply a tool in the hands of the powerful, and that their own
votes have little weight in deciding the results of elections'’.

Consequently, if changes are deemed necessary, they should not be introduced during ongoing
electoral or referendum processes, and sufficient time should be provided for their adoption
and for all relevant stakeholders to become familiar with them. Amendments outside this
framework should remain exceptional.

Given its constitutional nature, any amendments to the regulatory framework are subject to
heightened procedural requirements, except where the amendments concern provisions gov-
erned by subordinate legal acts. Nevertheless, regulatory gaps should be addressed regardless
of the legal form in which they arise, and the following discussion highlights some of the chal-
lenges that have emerged in practice during the implementation of these norms.

The Electoral Code, which entered into force on 1 September 2022, was first amended in 202318,
The amendments were prompted by practical difficulties arising from the application of penal
measures and their interpretation in the electoral context. These issues led not only to legal
uncertainty but also to judicial proceedings. The amendments sought to clarify that a person
may not be elected if he or she has not completed the execution of a court-imposed sentence
and/or a penal measure.

In the same year, provisions concerning incompatible positions were also amended, establish-
ing that the office of a municipal council member or mayor is incompatible with the position
of director of a regional development council in which the respective municipality partici-
pates!®. This was followed by a substantial package of practical amendments to the legal frame-
work?. These changes demonstrated that, almost immediately after the new legislation en-
tered into force, a number of practical challenges emerged that required prompt correction.

Other amendments were also of a practical nature. One of the changes concerned the adjust-
ment of remuneration coefficients for members of electoral commissions?!, while another ad-
dressed the harmonisation of thresholds applicable to candidate lists?2. The most recent
amendment?? was related to the application of Regulation (EU) 2024/900 of the European Par-
liament and of the Council of 13 March 202424,

It should be noted that the Constitutional Law on Referendums, which also entered into force

European Commission for Democracy through Law (Venice Commission), Code of Good Practice in Electoral Matters: Guidelines,

Explanatory Report and Interpretative Declarations (Council of Europe 2002) 34,

https://www.venice.coe.int/images/SITE%20IMAGES/Publications/Code_conduite_PREMS%20026115%20GBR.pdf

accessed 26 December 2025.

18 Republic of Lithuania Constitutional Law Amending Articles 11, 69, 76, 85 and 118 of the Electoral Code No XIV-2186, 10
October 2023.

19 Republic of Lithuania Constitutional Law Amending Article 172 of the Electoral Code No XIV-2189, 10 October 2023.

Republic of Lithuania Constitutional Law Amending Articles 32, 64, 69, 76, 78, 79, 80, 81, 85, 87, 88, 89, 93, 97, 100, 110, 114,

125, 138, 163, 181 and 193 of the Electoral Code No XIV-2185, 10 October 2023; Republic of Lithuania Constitutional Law

Amending Articles 57 and 61 of the Electoral Code No XIV-2217, 7 November 2023.

Republic of Lithuania Constitutional Law Amending Articles 51 and 52 of the Electoral Code No XIV-2216, 7 November 2023.

Republic of Lithuania Constitutional Law Amending Articles 168 and 170 of the Electoral Code No XIV-2588, 7 May 2024.

Republic of Lithuania Constitutional Law Amending Articles 30, 31, 32, 95, 97, 99, 122, 193 and 196 and Supplementing the

Electoral Code with Articles 194 and 195 No XV-453, 7 October 2025.

Regulation (EU) 2024/900 of the European Parliament and of the Council of 13 March 2024 on the transparency and targeting

of political advertising [2024] OJ L 900.
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on 1 September 2022, has not yet been subject to any amendments.

In Poland, it is worth mentioning the crisis related to ‘envelope elections’ in 2020 during the
COVID-19 pandemic. The so-called ‘envelope elections’ of 2020 were a controversial attempt
to hold presidential elections primarily by mail due to the COVID-19 pandemic. They faced
legal, logistical, and political challenges, ultimately leading to their cancellation and post-
ponement of the election. The President of the Personal Data Protection Office imposed a fine
(27 million zlotys, approximately 7 million euro) on Poczta Polska (Polish Post) for illegal pro-
cessing of personal data in connection with the organisation of postal voting in Poland. The
Supreme Audit Office conducted an audit which confirmed that the activities of Polish Post in
the area of obtaining and processing voters’ personal data were illegal?’. The issue was also
examined by the Venice Commission which highlighted the legal challenges related to trans-
parency and lack of public consultations. The Venice Commission’s objections focused on fun-
damental democratic principles, pointing to the risk that postal voting would not meet inter-
national standards of fairness and transparency, which ultimately led to its cancellation in this
form, although the attempt to carry it out caused a serious political crisis?®.

A major amendment to the Polish Electoral Code took place on 26 January 2023, significantly
updating the regulations governing elections in Poland. The stated aim of the new law is to
increase voter turnout in Polish elections. The amendment also provides for the creation of
smaller, permanent polling districts and expanded possibilities for broadcasting and recording
the proceedings of precinct electoral commissions.

4. Key Challenges and Comparative Assessment

Elections and referendums are complex processes in which the institutions responsible for
their organization, as well as other involved actors, face a range of challenges. These chal-
lenges are ‘not limited to technical or administrative issues, but raise fundamental legal and
political questions, such as the stability of electoral law, voter participation, equality of com-
petition for voters’ support, and the legitimacy of electoral outcomes’?’. Some of these chal-
lenges are particularly evident in the legal and institutional frameworks of Lithuania and Po-
land.

The main challenge faced by institutions responsible for organizing elections and referendums
lies not only in ensuring compliance with all applicable legal provisions and procedures, but
also in guaranteeing that the entire process is conducted in a manner that leaves no room for
doubt regarding its transparency and the legitimacy of the decisions taken. It is understandable

% Supreme Audit Office of Poland, ‘27 million penalties for envelope elections for Poczta Polska S.A.,
https://www.nik.gov.pl/aktualnosci/27-milinow-kary-za-wybory-kopertowe-dla-poczty-polskiej-s-a.html accessed 6
January 2026.

26 European Commission for Democracy through Law (Venice Commission), Opinion on Amendments to the Law on the Common
Courts, the Law on the Supreme Court and Some Other Laws (Opinion No CDL-AD(2020)017-e, 22 June 2020)
https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2020)017-e accessed 6 January 2026.

2 A PUKSAS, ‘Multi-level Elections in the European Union: Legal and Political Challenges across Local, National and European
Levels’ (2025) 15(1) Ars Aequi 47 https://doi.org/10.61801/Arsaequi.2025.285.
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that complaints and dissatisfaction may arise in any electoral process; however, from both a
formal legal perspective and the standpoint of fundamental legal principles, the process must
remain transparent, consistent, and comprehensible. It is also important to highlight that pol-
iticians have a profound responsibility to uphold the democratic system. This includes respect-
ing the legality of elections, ensuring fair campaigns, and fostering public confidence in elec-
toral institutions. Attempts to question the legitimacy of elections or undermine electoral laws
can erode trust in democracy and destabilize governance. Elected officials and party leaders
should prioritize the integrity of the electoral process over short-term political gain. The sys-
tem relies on a shared commitment to rules, transparency, and accountability. In this respect,
both Lithuania and Poland have generally managed these challenges effectively. Nevertheless,
looking ahead, increasing attention must be paid to emerging global challenges, including con-
cerns related to potential manipulation of electoral processes and cyber-related threats. As
noted by Michael N. Schmitt,

the obvious example would be using cyber means to cause a miscount, which
would be coercive because the State’s actual choice, as reflected in the vote, is
being repressed. Another State could do so by directly tampering with the vote
count, disabling election machinery or causing it to malfunction, blocking e-
voting, and the like?s.

Even unsuccessful attempts in this area may undermine public confidence in the integrity of
the electoral process.

Equal suffrage means not only that the right to vote is granted to all those entitled to it, but
also that appropriate conditions are ensured for the effective exercise of this right. Since not
all voters have the same physical abilities, particular attention must be paid to voters with
disabilities. All polling stations must therefore be accessible. The Central Electoral Commis-
sion of the Republic of Lithuania has approved the Description of the Requirements for the Ar-
rangement and Assessment of Polling Stations?, the fourth section of which establishes specific
requirements for adapting polling stations to the needs of voters with disabilities. These pro-
visions stipulate that the right to vote must be ensured for voters with disabilities as well as
for elderly voters. In the case of Lithuania, this requirement generally does not pose significant
difficulties in cities or larger settlements; however, ensuring accessibility in more remote or
rural areas remains a challenge. In some rural localities, polling stations are located in older
buildings that were designed and constructed without consideration for the needs of persons
with disabilities. Nevertheless, during the parliamentary elections held in October 2024, only
a limited number of polling stations3® were identified as failing to meet accessibility require-
ments, and current trends indicate that such cases are likely to be eliminated in the near future.
This is the result of effective cooperation between the institutions responsible for organizing
elections and local municipalities. In the case of Poland, the Polish Electoral Code introduced

28 MN ScHMITT, ‘Foreign Cyber Interference in Elections’ (2021) 97 International Law Studies 739, 747.
2 Central Electoral Commission of the Republic of Lithuania, Decision on the Approval of the Procedure for the Installation and
Assessment of Polling Stations No Sp-64, 25 August 2022 (as amended).

%0 Central Electoral Commission of the Republic of Lithuania, ‘Boundaries of Single-Member Constituencies for the 2024
Elections to the Seimas’, https://www.vrk.lt/en/2024-apygardu-ribos accessed 26 December 2025.
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the two legal institutions aimed at helping elderly persons and persons with disabilities to par-
ticipate in elections, namely proxy voting and postal voting. The percentage of individuals tak-
ing advantage of these opportunities remains negligible.

In Lithuania and Poland, elections are traditionally conducted in a conventional, in-person
format; however, the question of transferring elections to the electronic sphere is increasingly
being raised. Such a development could potentially provide more convenient opportunities for
participation in elections and referendums for individuals who, for various reasons, are unable
or unwilling to attend polling stations in person. In Lithuania, a study on the feasibility of
internet voting®! was commissioned by the Central Electoral Commission®? in 2024 through a
public procurement procedure. The study essentially confirmed the expected conclusion that,
although online voting offers certain advantages, from the perspective of cybersecurity and
other related risks it should currently be approached with caution and reconsidered only once
such risks have been sufficiently reduced. In Poland, the discussion on internet voting arises
before almost every election. Supporters of this solution emphasise that it would increase turn-
out and result in greater savings in the organisation of election day. Opponents, on the other
hand, emphasize that there is no evidence that internet voting increases citizen participation
in elections, and current technologies do not yet allow votes to be cast in a manner that is both
secure and ensures secrecy. A fundamental question for us is whether the proposed solutions
actually build trust in elections which is the most important expression of citizen sovereignty
in any democratic country. On the contrary, in an era of widespread cyberattacks and hybrid
warfare aimed at undermining confidence in democracy, could internet voting become another
arena for polarization and doubt regarding the integrity of the electoral process?

The successful organization of elections and referendums depends not only on the institutions
directly responsible for their administration, but also on effective cooperation with other bod-
ies involved in the process. In the case of Lithuania, an important role in the registration of
political organizations3® — political parties and political committees — is assigned to the Min-
istry of Justice of the Republic of Lithuania3‘. Some processes involve verifying compliance
with a number of statutory requirements, which necessitates the involvement of additional
institutions and public registers. For example, checks must be carried out to determine
whether there are any links or forms of cooperation with certain entities, as prescribed by law.
Municipalities are responsible for ensuring appropriate premises for the conduct of elections
and referendums, while law enforcement authorities are responsible for maintaining public
order. This illustrates the extent of interinstitutional cooperation required in the electoral pro-
cess. Although such cooperation is essential for ensuring the integrity of elections, shortcom-
ings in coordination or implementation may also create practical challenges. The coherence of
the entire constitutional and legal system is also crucial. In Poland, the validity of presidential

51 UAB Civitta and e-Governance Academy Foundation, Feasibility Study for Online Voting Information System (2024)

https://www.vrk.lt/documents/10180/804010/Internetinio+balsavimo+informacin%C4%97s+sistemos+galimybi%C5
%B3%20studija_2024.pdf accessed 26 December 2025.

Central Electoral Commission of the Republic of Lithuania, https://www.vrk.lt accessed 26 December 2025.

Republic of Lithuania Law on Political Organisations No XIV-1415, 15 September 2022 (as amended).

Ministry of Justice of the Republic of Lithuania, https://tm.Irv.It/en/ accessed 26 December 2025.
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elections is confirmed by the Supreme Court. In recent years, the legitimacy of certain Supreme
Court judges has been questioned, which in turn has created the possibility of challenging
election results. The consistency of the entire legal system is therefore essential for upholding
the principles of a democratic state governed by the rule of law.

Referendums present additional challenges that do not arise in the organization of elections.
While elections are held periodically or may occur as early elections — thus representing an
expected and recurring democratic process — referendums are initiated only under specific cir-
cumstances and are therefore less predictable. Article 4 of the Constitutional Law on Referen-
dums of the Republic of Lithuania®® provides that referendums may be either mandatory or con-
sultative in nature. Article 9 of the Constitution®® provides that the most important issues con-
cerning the life of the State and the Nation shall be decided by referendum. Under Lithuanian
law, referendums are initiated by the Seimas; however, citizens may also initiate a referendum,
although this requires the support of at least 300,000 eligible voters. This threshold has re-
peatedly been the subject of debate, and attempts have been made to reduce it*. Nevertheless,
any amendment to this requirement itself requires a successful referendum, which has so far
prevented such changes from being adopted.

Even when a referendum is successfully initiated, additional legal thresholds must be met for
the result to be valid, which often poses a significant challenge. One of the most recent exam-
ples is the mandatory referendum held on 12 May 2024 concerning an amendment to Article
12 of the Constitution of the Republic of Lithuania3?, which sought to address the issue of dual
citizenship. This referendum did not achieve the required level of support, continuing a pat-
tern of unsuccessful attempts to resolve this issue.

Not only national referendums but also local referendums attract considerable attention from
the broader public in Poland. This is largely due to the relatively frequent use of this instru-
ment of direct democracy in recent years in Poland, which has enabled important decisions to
be made for local communities.

The greater challenge can be identified at the national level. Article 67 of the Act on Nation-
wide Referendum does not specify how to implement a binding result of a referendum on mat-
ters of particular importance to the state. It is generally understood that the phrase ‘taking
immediate action’ refers to submitting a legislative initiative within the timeframe established
by law. On the other hand, the mere submission of a draft legislative act does not necessarily
constitute fulfilment of the sovereign’s will*°. The lack of clearly defined legal responsibility
for implementing referendum results renders these mechanisms largely formalistic or super-
ficial.

35 Republic of Lithuania Constitutional Law on the Referendum No XIV-1163, 23 June 2022.

% Constitution of the Republic of Lithuania, adopted by referendum on 25 October 1992 (as amended).

Central Electoral Commission of the Republic of Lithuania, ‘Previous Referendums’ https://www.vrk.lt/en/ankstesni
accessed 26 December 2025.

Central Electoral Commission of the Republic of Lithuania, ‘The 12 May 2024 Mandatory Referendum on the Amendment of
Article 12 of the Constitution of the Republic of Lithuania’ https:/www.vrk.lt/en/2024-referendumas accessed 26
December 2025.
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5. Conclusions

The comparative analysis of the practices and challenges related to the organization of elec-
tions and referendums in Lithuania and Poland demonstrates that, despite differences in con-
stitutional design, legislative techniques, and institutional traditions, both states face largely
similar challenges. In both jurisdictions, electoral law is deeply embedded in constitutional
principles and supported by detailed statutory regulation. However, the effectiveness of these
frameworks ultimately depends on their implementation, institutional coordination, public
trust, and other important factors.

In 2022, both elections and referendums in Lithuania were embodied in constitutional acts.
The consolidation of legal acts elevated their legal status; however, practical challenges have
already led to certain amendments to the Electoral Code, which is not as easy to amend as
ordinary legislation. This has brought about tension between the need for legal stability and
the necessity of timely adjustments to address regulatory gaps and unforeseen implementa-
tion issues.

Polish electoral law represents a complex and evolving framework, balancing constitutional
principles, statutory regulations, and international obligations, particularly those coming from
European Union law. Since the democratic transformation of 1989, the system has undergone
multiple amendments and reforms, reflecting the challenges of consolidating democracy, in-
creasing citizen participation, and ensuring transparency and fairness. The adoption of the
Electoral Code in 2011 marked a significant milestone, unifying various electoral statutes and
codifying procedures for all types of elections while aiming to enhance legal certainty. Amend-
ments, including the major reform of 26 January 2023, continue this process. However, early
evidence suggests that the uptake of these innovations remains limited, highlighting the on-
going gap between procedural reform and effective citizen engagement.

Referendums, both national and local, serve as vital instruments of direct democracy in Po-
land, enabling citizens to influence critical decisions beyond representative mechanisms. Lo-
cal referendums, in particular, have gained attention in recent years due to their relatively fre-
quent use and their direct impact on community-level governance. Despite their importance,
the legal framework governing referendums presents significant challenges. Discussions in Po-
land continue regarding turnout thresholds and procedural mechanisms, reflecting broader
debates about how to make referendums more effective while safeguarding the legitimacy of
electoral decisions.

Equally critical is the role of political actors in safeguarding the integrity of the electoral sys-
tem. The coherence of the entire constitutional and legal framework is essential. In this con-
text, politicians bear a profound responsibility: they must support the democratic system, re-
spect the legality of elections, and refrain from actions that could undermine institutional in-
tegrity. The health of democracy depends not only on well-crafted legal rules but also on the
ethical commitment of political leaders to uphold these rules, ensure transparency, and foster
confidence in electoral processes.
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In conclusion, the electoral systems of both Lithuania and Poland demonstrate the strengths
and vulnerabilities inherent in contemporary democracies undergoing continuous legal and
institutional adjustment. While legal codification, institutional oversight, and incremental re-
forms aim to strengthen democratic participation and safeguard electoral integrity, challenges
persist. Ultimately, the continued development of electoral law in both jurisdictions depends
on a dual commitment: rigorous legal regulation and the responsible conduct of political ac-
tors, both of which are essential for maintaining public trust, upholding the rule of law, and
ensuring that elections and referendums remain meaningful expressions of citizen sover-
eignty.
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COMMENTARIES / CASE NOTE

Prescriptia dreptului de a obtine executarea silita
in cazul contractelor de credit

Determinarea legii aplicabile in timp. Momentul de la care incepe
sa curga prescriptia dreptului de a obtine executarea silita

Nota la C.A. Bucuresti, s. a V-a civ., dec. 980/2025

Theodor OPREA™

Abstract: This case note examines a decision of the Bucharest Court of Appeal (5th civil division, no
980/2025) concerning the limitation period for enforcement of a mortgage credit agreement and the
applicable intertemporal law. The Court held that the limitation of the right to obtain enforcement
is a matter of substantive, not procedural, law, and that the applicable regime must therefore be
determined under art 201 of Law No 71/2011 and art 6 para (4) of the new Romanian Civil Code. Since
credit agreements concluded outside a jurisdictional procedure are enforceable titles for which the
limitation period commences only from the date the claim becomes due, the Court found that the
relevant starting point was the date of acceleration of the debt (24 January 2024) rather than the date
of the last drawdown under the facility. Consequently, the 3-year limitation period under art 706 para
(1) of the new Romanian Code of Civil Procedure had not yet lapsed, and the first-instance finding of
limitation was reversed. The note situates the decision within the ongoing doctrinal debate between
the monist and dualist theories on the nature of the limitation period for enforcement and discusses
its consistency with High Court of Cassation and Justice Decision No 13/2022.

Keywords: limitation period; enforcement; credit agreement; intertemporal law; enforceable title.

»[---] Prin Sentinta civila a primei instante s-a admis actiunea formulata de
reclamanta X in contradictoriu cu parata Banca Y si s-a constatat prescriptia
dreptului de a cere executarea silita in baza contractului de credit incheiat intre
reclamanta si Banca Y incepand cu data de 20.12.2007.

Au fost invocate dispozitiile art. 2.517 C.civ. privitoare la prescriptia extinctiva
si s-a sustinut ca dreptul la actiune avand un obiect patrimonial se stinge prin
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prescriptie dacd nu a fost exercitat in termenul stabilit de lege, respectiv de 3 ani
de zile de la data la care s-a nascut dreptul la actiune.

Prima instanta a retinut ca ultima tragere care s-a facut in baza contractului de
credit a fost la data de 03.08.2018, [...], iar actiunea a fost inregistrata la data de
23.11.2025, deci la un interval de peste 3 ani de cand a avut loc ultima tragere, astfel
ca urmeaza a fi constatata prescriptia dreptului de a cere executarea silita.

In final, s-a mentionat cd nu poate fi primitd apdrarea paratei potrivit careia
data declararii scadentei anticipate (24.01.2024) este momentul de la care incepe
sa curga termenul de prescriptie intrucat la acea data creanta era deja prescrisa.

Analizand apelul declarat, [...], Curtea retine urmatoarele:

In ceea ce priveste natura juridica a prescriptiei dreptului de a obtine executarea
silita, Curtea arata ca, aceasta reprezinta o institutie juridica de drept substantial,
care produce si efecte pe plan procesual, fiind alcatuita din norme privitoare la
dreptul de a obtine, prin constrangere, executarea silita a unor obligatii civile, iar
efectul sau principal consta in stingerea posibilitatii de a obtine realizarea silita a
obligatiei cuprinse in titlul executoriu, in timp ce stingerea fortei executorii a
titlului este un efect secundar, determinat de lipsa posibilitatii juridice de
constrangere a debitorului pentru a fi executat silit.

Fiind reglementatd de norme de drept substantial, legea aplicabila in timp
efectelor prescriptiei dreptului de a obtine executarea silita a creantei izvorate din
contractul de credit ipotecar urmeaza a fi stabilita potrivit normei care
reglementeaza conflictul de drept intertemporal generat de intrarea in vigoare a
noului Cod civil. [...].

In aceste conditii, daca prescriptia dreptului de a obtine executarea silita a
titlului executoriu reprezentat de contractul de credit a inceput inainte de data de
01.10.2011 (data intrarii in vigoare a noului Cod civil), rezolvarea chestiunii de
drept intertemporal dintre Decretul nr. 167/1958 si noul Cod civil va fi
reglementata de prevederile art. 201 din Legea nr. 71/2011, care stabilesc ca
prescriptiile incepute si neimplinite la data intrarii in vigoare a noului Cod civil
sunt si raman supuse dispozitiilor legale care le-au instituit, solutie legislativa
consacrata si in art. 6 alin. (4) C.civ. [...]

Fata de argumentele prezentate, prescriptia dreptului de a cere executarea silita
este guvernata de prevederile Decretului nr. 167/1958, daca cursul prescriptiei a
inceput sa curga anterior datei de 01.10.2011, iar daca acest moment se plaseaza
ulterior acestei date, vor fi incidente dispozitiilor noului Cod civil. [...]

Conflictul de drept intertemporal generat de intrarea in vigoare a noului Cod de
procedura civila urmeaza a fi rezolvat prin recurgerea la prevederile art. 6 alin. (1),
4 si 5 C.civ. intrucat, asa cum a fost mentionat anterior, prescriptia dreptului de a
obtine executarea silita este reglementata de norme de drept substantial, iar noul
Cod civil a intrat in vigoare la o data anterioara celei la care a intrat in vigoare noul
Cod de procedura civila.

Prin urmare, prescriptiile incepute si neimplinite la data intrarii in vigoare a
noului Cod de procedura civila (15.02.2013) sunt supuse Codului de procedura
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civila de la 1865, iar daca cursul prescriptiei a inceput sa curga ulterior datei de
15.02.2013 (inclusiv) vor fi incidente dispozitiilor noului Cod de procedura civila.

Referitor la inceputul prescriptiei dreptului de a obtine executarea silita, in
cazul altor titluri executorii decat hotararile judecatoresti sau arbitrale, legiuitorul
a fixat un moment obiectiv pentru inceputul prescriptiei atat in cuprinsul art. 405
alin. (2) C.proc.civ. din 1865, cat si in art. 706 alin. (2) teza I noul Cod de procedura
civila, respectiv data nasterii dreptului de a obtine executarea silita.

In cazul titlurilor executorii care nu se obtin in urma unei proceduri
jurisdictionale, cum sunt si contractele de credit incheiate potrivit art. 120 din OUG
nr. 99/2006, dreptul de a obtine executarea silita se naste la data la care obligatia
(creanta) a devenit exigibila, adica in momentul in care obligatia debitorului este
ajunsa la scadentd sau debitorul este decazut din beneficiul termenului de plata ca
urmare a declararii scadentei anticipate.

Un contract de credit, ca varietate a contractului de imprumut, este prin natura
lui un contract cu executare uno ictu, iar faptul ca institutia de credit si-a asumat o
obligatie care se executa dintr-o data, iar cealalta parte (imprumutatul) si-a asumat
o obligatie de restituire succesiva, prin plata esalonata a ratelor, nu schimba
caracterul unitar al prestatiilor.

Restituirea creditului prin plati periodice nu constituie decat o modalitate de
executare a unei unice obligatii principale a imprumutatului deoarece platile
periodice ale ratelor succesive de credit alcatuiesc, prin finalitatea lor, un tot
unitar, situatie in care prescriptia va curge, pentru intreaga creanta, de la data
exigibilitatii creantei. [...]

Apelanta-parata a invederat ca a emis notificarea nr. XX privind declararea
scadentei anticipate a tuturor sumelor datorate in baza contractului de credit
incepand cu data de 24.01.2024, suma totala datorata fiind de 201.000 Euro.

Intimata-reclamanta nu a invocat si nu a depus la dosar nicio dovada din care
sa rezulte ca scadenta anticipata a creditului a fost declarata printr-o alta notificare
anterioara, susceptibila sa produca efecte juridice.

In aceste conditii, Curtea retine ca, dreptul de a obtine executarea silitd in baza
contractului de credit ipotecar s-a nascut la data de 24.01.2024, acesta fiind
momentul de la care a inceput sa curga termenul de prescriptie a dreptului de a
obtine executarea silita, astfel ca in spetd sunt incidente dispozitiile care
reglementeaza acest tip de prescriptie cuprinse in noul Cod civil [art. 2.503 alin.
(3), art. 2.526 etc.] si in noul Cod de procedura civila (art. 706-710). [...].

In concluzie, termenul de prescriptie a dreptului de a obtine executarea silita de
3 ani a inceput sa curga la data de 24.01.2024 si nu s-a implinit pana la data
pronuntarii prezentei decizii, astfel ca in mod gresit prima instanta a constatat
prescriptia dreptului de a cere executarea silita in baza contractului de credit
incheiat intre intimata-reclamanta si Banca Y”.

Nota: Prescriptia dreptului de a obtine executarea silita poate fi definita ca fiind acel
mod de stingere a dreptului de a obtine, prin constrangere, executarea unui titlu executoriu ca
urmare a neexercitarii lui in termenul prevazut de lege. Cu alte cuvinte, prescriptia dreptului
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de a obtine executarea silita functioneaza ca o sanctiune procesuala pentru creditor si un be-
neficiu legal pentru debitorul care a fost susceptibil de a fi urmarit in bunurile sale, avand ca
efect stingerea puterii executorii a oricarui titlu.

Dupa cum s-a afirmat de catre unii autori!, prescriptia dreptului la actiune si prescriptia
dreptului de a cere executarea silita se intemeiaza pe aceleasi principii si indeplinesc functii
asemdnatoare, insa, desi au aceeasi natura procesuald, au un obiect distinct si uneori termene
diferite de realizare.

Prescriptia dreptului de a obtine executarea silita este, in prezent, reglementata de dis-
pozitiile art. 706-711 C.proc.civ. Totodata, conform art. 711 C.proc.civ., prevederile care regle-
menteaza prescriptia dreptului de a obtine executarea silita se completeaza cu dispozitiile Co-
dului civil privitoare la prescriptia extinctiva, iar potrivit art. 2.516 alin. (2) C.civ., ,,prescriptia
dreptului de a obtine executarea silita a unei hotarari judecatoresti sau arbitrale ori a altui titlu
executoriu este supusa dispozitiilor Codului de procedura civila, afara de cazul in care acestea
din urma ar fi neindestulatoare”.

Desi in cauza prezentata mai sus Curtea a afirmat ca prescriptia dreptului de a obtine
executarea silita reprezinta o institutie juridica de drept substantial, care produce si efecte pe
plan procesual, chestiunea naturii juridice a prescriptiei dreptului de a obtine executarea silita
nu este lipsita de controversaZ.

Pe de o parte, teza dualista sustine ca prescriptia dreptului de a obtine executarea silita,
este o institutie de drept procesual, avand termene, obiect si efecte partial diferite de prescrip-
tia dreptului material la actiune, care este o institutie de drept material. Pe de alta parte, po-
trivit tezei moniste, prescriptia dreptului de a obtine executarea silita, la fel ca prescriptia
dreptului de a obtine condamnarea paratului, reprezinta o institutie de drept material, nu de
drept procesual. Aceasta pentru ca este formata exclusiv din norme de drept material, iar nu
din norme procesuale: norme care privesc intreaga materie, adica nasterea, exercitarea si stin-
gerea dreptului material la actiune lato sensu, atunci cand acesta nu a fost exercitat in termenul
de prescriptie.

Cu toate acestea, relevante pentru prezenta cauza au fost si considerentele Deciziei ICC]
nr. 13/06.06.2022, prin care s-a statuat, printre altele, ca

»este lipsit de relevanta daca actul juridic care constituie titlu executoriu a fost
incheiat sub regimul Codului civil din 1864, fiind lipsita de importanta si data
demararii procedurii executionale, din moment ce efectele intervenirii
prescriptiei dreptului de a obtine executarea silita a creantei principale asupra
prescriptiei dreptului de a obtine executarea silita in temeiul contractului de
ipoteca pot fi guvernate de legi diferite (si deosebite de legea aplicabila actului
juridic ce constituie titlul executoriu), relevant fiind, in determinarea legii

' I LEs, Sanctiunile procedurale in materie civild (Lumina Lex 1997) 320 apud E HURUBA, in G DURAC, D GHITA, I LES, A STOICA, E
HURUBA, A TABACU, A SPERIUSI VLAD, Drept procesual civil. Curs universitar (Universul Juridic 2021) 727.
> M NICOLAE, Prescriptia dreptului de a obtine executarea silitd (2015) 2 RRDP 126-129.
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aplicabile prescriptiei, doar momentul in care prescriptia dreptului de a obtine
executarea silita a creantei garantate prin ipoteca a inceput sa curga”®.

Astfel, pentru a determina norma aplicabild in timp, considerand ca prescriptia dreptului
de a obtine executarea silita este o institutie de drept substantial, Curtea a facut aplicarea dis-
pozitiilor art. 201 din Legea nr. 71/2011, care stabilesc ca prescriptiile incepute si neimplinite
la data intrarii in vigoare a noului Cod civil sunt si raman supuse dispozitiilor legale care le-au
instituit, solutie legislativa consacrata si in art. 6 alin. (4) C.civ.

Pentru a determina momentul de inceput al prescriptiei dreptului de a obtine executarea
silitd, in cazul altor titluri executorii decat hotararile judecatoresti sau arbitrale, legiuitorul a
fixat un moment obiectiv pentru inceputul prescriptiei atat in art. 405 alin. (2) C.proc.civ. din
1865, cat si in art. 706 alin. (2) teza I din noul Cod de procedura civila, respectiv data nasterii
dreptului de a obtine executarea silita.

In cazul titlurilor executorii care nu provin dintr-o procedura jurisdictionald, cum este si
cazul contractului de credit din prezenta spetd, momentul de la care incepe sa curga termenul
de prescriptie nu este legat de un act jurisdictional, ci de un moment pur obiectiv: acela in care
creanta devine exigibila. Or, potrivit art. 663 alin. (4) C.proc.civ., o creanta devine exigibila fie
prin ajungerea la scadenta, fie prin decaderea debitorului din beneficiul termenului*.

Ratiunea tine de insasi structura contractului de credit. Cu toate ca obligatia de restituire
se executa esalonat, prin plata succesiva a ratelor, aceasta maniera de executare nu transforma
obligatia imprumutatului intr-o pluralitate de obligatii autonome, ci ramane, in esentd, o unica
datorie, a carei stingere se realizeaza treptat. Fiind vorba despre o singura obligatie, iar nu mai
multe obligatii distincte, momentul de referintd pentru inceputul curgerii prescriptiei nu poate
fi decat cel al exigibilitatii creantei in ansamblul ei.

In cauzd, ultima ratd avea scadenta la data de 20.12.2027, insd prescriptia dreptului de a
obtine executarea silita a inceput sa curga de la data de 24.01.2024, ca urmare a declararii sca-
dentei anticipate.

Cu privire la termenul de prescriptie a dreptului de a obtine executarea silita incident in
cauza, acesta este termenul general de 3 ani, prevazut de art. 706 alin. (1) teza I C.proc.civ., in
absenta unui termen special stabilit prin lege. Termenul de 10 ani, reglementat de art. 706 alin.
(1) teza a I1-a din acelasi act normativ, nu este aplicabil in speta, intrucat intimata-reclamanta
a solicitat constatarea prescriptiei dreptului de a cere executarea silita intemeiat pe contractul
de credit ipotecar, iar nu pe contractul de ipoteca, cele doua constituind titluri si raporturi
juridice distincte.

Motivul pentru care termenul de 10 ani nu este aplicabil este ca izvorul creantei execu-
tate este contractul de credit (din care se naste un drept de creanta), si nu contractul de ipoteca,
care este doar garantia reala accesorie, ce ar justifica termenul de 10 ani specific drepturilor
reale.

3 1CCJ, Completul pentru solutionarea recursului in interesul legii, Decizia nr. 13/06.06.2022, publicatd in M. Of., Partea I, nr.
907 din 15 septembrie 2022.
4 A StoICA, Teoria generald a obligatiilor (Solomon 2026) 200.
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Executive summary

Every year, thousands of migrants die attempting to reach Europe. The IOM Missing Migrants Project
has recorded more than 30,000 deaths and disappearances on Mediterranean routes since 2014, and
the majority of those who die on migratory routes are never identified. When remains are forensically
identified through the INTERPOL Disaster Victim Identification (DVI) framework, a second, largely
invisible failure routinely occurs: that identification cannot be converted into the legal recognition
that surviving families require. Death certificates are not issued. Inheritance proceedings do not
commence. Burial rights remain deferred.

This document argues that the cause of this failure is not inadequate translation. It is structural legal
incommensurability: the DVI framework was developed within a Latin-derived legal epistemology
that does not travel, without loss of legal force, into the Arabic legal systems of Lebanon, Syria,
Jordan, and the Palestinian territories: the jurisdictions from which the majority of affected families
originate. The terminology of MDVI (ante mortem, post mortem, together with its categories of
primary and secondary identifiers and its thresholds of possible and probable identity) functions
within European legal systems as inferential legal architecture, authorising specific evidentiary
moves and licensing specific legal conclusions. When rendered into Arabic, the linguistic shells of
these terms cross the border; their legal functions do not.

This is a legal problem. It requires legal solutions. This document sets out the analysis and five
structured institutional recommendations required to begin closing the gap.
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Part I — The Problem

1. The consequences of failed legal recognition

1.1 Who Is Affected

The affected population is not marginal. Syrian nationals submitted approximately 151,000 applications for
international protection in European states in 2024 (EUAA 2024). Palestinian applications reached record lev-
els in the same year. Stateless Arabic-speaking applicants also rose significantly. These populations originate
disproportionately from Lebanon, Syria, Jordan, and the Palestinian territories: jurisdictions whose legal sys-
tems diverge from Latin-derived forensic legal frameworks not incidentally but structurally. One further fea-
ture of the framework should be noted at the outset. INTERPOL defines a disaster as a single event and states
expressly that DVI is not intended for the identification of victims in prolonged events such as wars or migra-
tion, while accepting that DVI protocols, experience, and methodologies can nevertheless be applied in such
contexts (2023). The framework on which migrant identification now depends is therefore an extension of a
standard whose own author has placed migration outside its intended scope, and that extension has proceeded
without the legal architecture required to make its outputs operative in the jurisdictions of origin.

When members of these communities die at sea, at borders, or in transit, and their remains are recovered and
identified, the forensic determination of identity does not automatically produce the legal recognition of death
that their families require (Cattaneo and others 2023; Kovras and Robins 2016). The identification resolves a
forensic question. It leaves the legal question open.

The consequences of failed legal recognition are concrete and cascading. When a MDVI identification does not
produce a legally operative death determination in the relevant civil registration system, the following rights
remain suspended:

¢ Death certification: Without a recognised death certificate, no downstream legal process can be formally
initiated.

¢ Inheritance and estate administration: Islamic personal status law in all four jurisdictions requires a
formal judicial determination of death as a precondition for estate distribution. A foreign forensic finding
does not by itself satisfy this requirement.

* Spousal legal status: A surviving spouse remains in legal limbo, unable to remarry, potentially unable to
access marital property, and without the formal dissolution of the marital relationship that death recogni-
tion would provide.

¢ Children’s custody and guardianship: Formal custody and guardianship arrangements cannot be legally
formalised without recognition of the parent's death.

e Burial rights: In several jurisdictions, burial authorisation requires documentary proof of death that a DVI
identification, without civil registration effect, cannot supply (ICRC 2020).

¢ Access to support services: Directive 2012/29/EU’s protection for victims' families depends on prior legal
recognition of death. Families who cannot achieve recognition cannot access the Directive's protections.

This cascade of legal failures is experienced by families as bureaucratic silence or official indifference. What
appears from the family’s perspective as refusal is in fact the structural consequence of an encounter between
two legal knowledge systems that were never designed for interoperability.

1.2 Why This Is a Legal Problem — Not a Communication Problem

The standard institutional response to this failure has been to commission better translations, produce multi-
lingual information materials, and train interpreters. These measures are not worthless, but they address the
wrong problem. The failure does not lie at the level of surface vocabulary. It lies at the level of legal conceptual
architecture.
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The DVI framework was developed within a specific legal epistemological tradition: one in which identity is
established through inferential reasoning over material and documentary evidence, in which probabilistic de-
terminations are treated as legally sufficient above specified thresholds, and in which stated evidential thresh-
olds function as triggers for specific legal presumptions. This tradition is the shared inheritance of civil and
common law systems with Roman law roots. It is not the inheritance of legal systems shaped by Ottoman
codification, French-influenced codification, and Islamic jurisprudence. Translating the words of DVI docu-
mentation into Arabic does not translate the legal architecture that gives those words their operative force.

The problem is not that certain words have no Arabic equivalent. It is that the entire inferential architecture
within which those words function has no counterpart in Arabic legal systems at key structural points.

Part II — Structural and Analysis

2. DVI as a Latin-Derived Legal Knowledge System

It is tempting to think of Disaster Victim Identification as primarily scientific: a matter of DNA matching,
dental comparison, fingerprint databases, and biometric records. Science is central to it. But DVI is not merely
science. It is a hybrid system in which forensic methodology and legal epistemology are woven together in
ways that are easy to overlook because the legal assumptions have become so naturalised within the system
that they no longer present themselves as assumptions.

2.1 The Ante Mortem / Post Mortem Framework as Legal Architecture

The INTERPOL DVI Guide (2023) describes ante mortem data as information collected about an individual
before death and post mortem data as what forensic specialists collect from recovered remains. The identifi-
cation process consists in aligning these two datasets to generate a determination about whether the remains
belong to the person in question. This process embeds an epistemological model in which identity is not di-
rectly observable but reconstructed through the alignment of documentary and biological traces: a model that
reflects evidentiary traditions in both civil and common law systems, in which factual determination depends
on inferential reasoning over distributed forms of evidence (Damaska 1997, 2003; Twining 2006). The Guide is
explicit about the point at which the forensic determination is handed over for legal effect. Where the local
authority accepts the identification conclusions, a death certificate confirming the cause of death and the
identity of the deceased is issued, and the Victim Identification Report, once approved by signature by the
signatory with jurisdiction, is treated as the formal confirmation of the identification of a deceased victim
(INTERPOL 2023; INTERPOL Annexure 6 2023).

The model is not universal. It presupposes institutions capable of collecting and maintaining ante mortem
records, a concept of individual legal identity that is documented and retrievable, and an evidentiary frame-
work that treats probabilistic material inference as legally conclusive above a threshold. These presuppositions
are met in European legal systems. They are met unevenly, and sometimes not at all, in the legal systems of
origin countries.

2.2 Identification Thresholds as Legal Idioms

The identification categories of the INTERPOL DVI Guide illustrate the problem most clearly, and they do so
on the Guide’s own terms rather than through a borrowed Latin idiom. The Guide classifies methods of iden-
tification as primary, namely friction ridge analysis, comparative dental analysis, and DNA analysis, together
with unique serial numbers from medical implants, and as secondary, meaning any feature other than a pri-
mary identifier that characterises the individual within the context of the disaster, such as personal descrip-
tion, medical findings, evidence, and clothing found on the body. The operative rule is that secondary means
typically serve to support identification by primary means but that, depending on the context, they may be
sufficient as a sole means of identification (INTERPOL 2023). Annexure 6 states the same rule in reconciliation
terms: as a rule, an identification can be verified where there is a match in primary identifying features,
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whereas a match resting on secondary features alone requires additional supporting factors to be assessed
before identification is established (INTERPOL Annexure 6 2023). This is a legal idiom in the sense of Lagnado,
Fenton, and Neil (2013). It specifies an evidential base, states a sufficiency condition, and licenses a determi-
nation of identity, and the comparison process it governs terminates in one of three stipulated outcomes:
identification, rejection, or the establishment of a possible or probable identity INTERPOL Annexure 6 2023).
Each element performs work that is system-specific. The sufficiency condition states when the inferential
move to identity is authorised; the three outcome categories allocate the consequences of falling short of it;
and the Identification Board converts the result into a signed instrument.

Rendered into Arabic, these terms cross the border as vocabulary. The authorisation does not, because the
receiving system has no corresponding structure into which a sufficiency condition specified in advance by a
forensic standard-setter can slot. The point is not that the Arabic language lacks words for primary, secondary,
possible, or probable. It is that the mafqud framework locates the determination of death in a judicial act, so a
threshold satisfied in a mortuary in Sicily authorises nothing before a Sharia court in Beirut or Amman. The
document looks translated; it is not legally operative.

Part III — Legal Analysis

3.1 Arabic Legal Systems and the Problem of Conceptual Non-Equivalence

Comparative law scholarship sometimes treats the jurisdictions of the Arab world as a single legal family. This
is not accurate, and the inaccuracy matters for the present analysis, because the four jurisdictions considered
here do not share a common route to the determination of civil status. Lebanon, Syria, Jordan and the Pales-
tinian territories are distinct from one another, and each is internally plural.

Their civil law genealogies are three rather than one. Syria received the Egyptian Civil Code of 1949 and,
through it, the drafting of Sanhuri, which synthesised French doctrine with selected principles of Islamic ju-
risprudence. Jordan departed from that model in the Civil Code of 1976, which returns more directly to the
structure and substance of the Mecelle and to Hanafi doctrine. Lebanon stands apart from both: the Code of
Obligations and Contracts of 1932 draws principally on French and Swiss models and owes little to the Sanhuri
synthesis. What the four share is an Ottoman substratum, a period of French or British administration, and the
retention of religious jurisdiction over personal status. Mallat (2007) describes Middle Eastern legal systems
as hybrid constructions that resist neat classification, a description that captures both the richness of these
systems and the specific respects in which they diverge from the knowledge system embedded in disaster vic-
tim identification.

3.1.1 Forum Allocation and the Personal Status Jurisdiction

The feature of these systems that bears on identification is not a general doctrinal disposition
but an allocation of jurisdiction. Questions of death, succession, guardianship and dissolution
of marriage are assigned to the personal status courts. General civil and criminal matters are
not. That division determines which body of evidentiary doctrine governs a forensic finding
once it arrives, and it is the reason a claim about the reception of DVI documentation cannot
be stated at the level of the legal system as a whole.

The allocation is further complicated by confessional pluralism, which the literature on foren-
sic identification in this region has largely passed over. Lebanon recognises fifteen personal
status regimes and refers each community to its own courts, the position of the non-Muslim
communities being governed by the Law of 2 April 1951 on the competence of the confessional
authorities. A missing person of Maronite, Greek Orthodox or Armenian confession is there-
fore governed not by the doctrine examined in section 3.3 but by the applicable ecclesiastical
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law. The Palestinian territories likewise operate Sharia courts alongside Christian ecclesiasti-
cal courts. Any claim advanced here about the reception of forensic identification into personal
status proceedings is accordingly a claim about the applicable confessional forum in the indi-
vidual case, and not a claim about the population of these jurisdictions at large.

3.1.2 Forum Allocation and the Personal Status Jurisdiction

Within the personal status jurisdiction, and there in particular, a theory of proof operates
whose foundations differ from the probabilistic inferential model that DVI presupposes. The
concept of shahada (testimony) functions in a framework in which the identity, number and
standing of the witnessing person bear on evidential weight (Alwazna 2013). The Arabic legal
vocabulary for evidence, including bayyina, iqrar and qarina, reflects that evidentiary architec-
ture (Mattila 2013).

The qualification is important. General evidence law in these jurisdictions is codified and pre-
dominantly French derived. The classical categories retain their formal operation principally
in the personal status forum. That forum, however, is precisely the one competent to deter-
mine death and its consequences. The divergence is therefore not diffuse but concentrated,
and it is concentrated at the point where identification is supposed to produce legal effect.

Forensic evidence is not inadmissible in these systems. DNA findings are routinely received,
in filiation and in criminal matters alike, as garina subject to judicial evaluation. Nor should
the divergence be stated as one between a conclusive European determination and an appre-
ciable Arab one, because a determination made under the INTERPOL framework is not conclu-
sive of its own force anywhere. The finding of an Identification Board is an expert and admin-
istrative determination which requires completion by a legal act in the receiving state: a coro-
ner's determination in England and Wales, authorisation from the procureur de la République
and transcription in the registers of civil status in France, registration under Presidential Decree
396/2000 in Italy. European systems, moreover, maintain their own judicial structures for ab-
sence and presumed death, among them Articles 112 to 132 and Article 88 of the French Civil
Code, Articles 48 to 73 of the Italian Civil Code, and the Presumption of Death Act 2013 in
England and Wales. The forensic finding completes none of these of itself.

The problem is accordingly one of portability rather than of conclusiveness. In both legal fam-
ilies a forensic identification acquires status determining effect only through a domestic legal
act, and that act does not travel. A French transcription of death produces no automatic effect
on Lebanese or Syrian civil status, and no instrument supplies the bridge.

3.2 The Theory of Proof

Before the receiving systems are examined on their own terms, the European side of the prob-
lem must be exhausted, because the natural response to the account given above is that Union
law already provides a remedy. It does not, and the reasons are structural rather than inci-
dental.

Regulation (EU) 2016/1191 removes legalisation and apostille formalities for certain public
documents, including documents evidencing death. Its operation is confined to circulation be-
tween Member States, and Article 2(4) states expressly that it does not govern the recognition
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in one Member State of legal effects relating to the content of a public document issued in
another. It neither reaches third countries nor addresses recognition of content, which is the
operative question here.

Regulation (EU) 2024/982 establishes automated exchange of DNA, dactyloscopic and other
data between Member State authorities for the purposes of police cooperation. It is an instru-
ment of law enforcement and does not address the identification of the deceased as a question
of civil status.

Directive 2012/29/EU establishes minimum standards for the treatment of victims and their
families within criminal proceedings, and Article 2(1)(a)(ii) extends victim status to family
members of a person whose death was directly caused by a criminal offence. Where migrant
deaths result from the criminal activity of smuggling networks, the protections of the Directive
should in principle be available to bereaved families. Two limits prevent this. The first is one
of threshold: the Directive governs the treatment of families already inside a criminal process
and supplies no mechanism by which they may enter it. Where identification documentation
does not lead to legal recognition of death, families do not reach the procedural threshold that
the Directive presupposes. The second is one of scope: the instrument attaches to proceedings
conducted in a Member State, and the provision addressing victims’ resident abroad, Article
17, is confined to residence in another Member State. Third country families of the deceased
fall outside it. The nondiscrimination guarantee in Article 1(1), which applies the rights of the
Directive irrespective of residence status, does not answer this, because nondiscrimination in
the treatment of persons already recognised as victims creates no route to recognition.

The revision of the Directive was the occasion on which this threshold might have been ad-
dressed. It was not. Directive (EU) 2026/1472 of 17 June 2026 strengthens the rights of infor-
mation, reporting, support and participation, introduces a Union wide support helpline, and
reinforces the protection of victims' personal data. Each of these operates within the threshold
logic described above, and the amending instrument leaves it undisturbed.

The absence of a bridging instrument is not an oversight of the present legislative period. Ar-
ticle 81 of the Treaty on the Functioning of the European Union confines judicial cooperation
in civil matters to matters having cross border implications, and Article 81(3) subjects’ family
law to a special legislative procedure requiring unanimity in the Council, which accounts in
large part for the absence of Union competence in this field. Nor is the gap peculiar to Union
law. The United Nations Convention on the Declaration of Death of Missing Persons of 6 April
1950 was drafted for a structurally identical problem in the aftermath of the Second World
War, was extended twice by protocol, and was allowed to lapse. An international instrument
answering this question once existed and no longer does.

3.3 The Mafqud Doctrine

The mafqud, the person missing and of unknown life status, is one of the most elaborated doc-
trinal structures in Islamic personal status law and is to be distinguished from the gha'ib, who
is absent but whose whereabouts and survival are known. The doctrine balances the rights of
the potentially living absent person against those of potential heirs and dependants, and es-
tablishes judicial procedures and waiting periods for the presumptive determination of death,
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which vary across the Hanafi, Maliki, Shafi'i and Hanbali traditions (Coulson 1964). The codi-
fied personal status law of the jurisdictions considered here descends principally from Hanafi
and Ottoman lineage.

The codifications, however, have moved considerably beyond the classical position, and the
analysis is stronger for acknowledging it. Classical Hanafi doctrine required the court to wait
until the missing person would have attained an extreme age, a rule the modern legislatures
abandoned by takhayyur in favour of shorter periods drawn from other schools. More signifi-
cantly, the codifications distinguish the case of ordinary absence from the case in which the
circumstances of disappearance predominantly indicate death, and provide an accelerated
route for the latter. Shipwreck, drowning and mass casualty are the paradigm instances. The
Syrian Personal Status Law of 1953 as amended and the Jordanian Personal Status Law of 2019
both contain that distinction.

The doctrine is therefore considerably more receptive to forensic evidence than an account of
conceptual incompatibility would suggest. A DVI file is precisely the material capable of es-
tablishing circumstances predominantly indicating death, and the judge has a doctrinal cate-
gory ready to receive it. What is missing is the procedural route by which the finding arrives in
a form the court can act upon. The failure is one of recognition machinery, not of doctrinal
hospitality.

The practical consequence stands notwithstanding this concession, and is arguably sharpened
by it. Families in the Syrian, Lebanese and Jordanian jurisdictions may receive a forensic de-
termination of death from European authorities and remain unable to open succession, resolve
the marital status of a surviving spouse, or regularise guardianship of children. The forensic
question is answered. The legal question is not reached.

Two developments in the receiving jurisdictions indicate that the deficiency is not located
there. Lebanese Law 105/2018 on the Missing and Forcibly Disappeared establishes a National
Commission, recognises the right of families to know, and provides for a national DNA data-
base, thereby constructing a domestic architecture for identification and status to which no
European identification output is presently designed to speak. In Syria, the Independent Insti-
tution on Missing Persons established by General Assembly resolution 77/301 of 2023 performs
a comparable function, subject to the qualification that any statement concerning Syrian civil
registration practice requires verification against the position obtaining at the time of writing.

The technique capable of closing the gap already exists in model form. The Guiding Principles
and Model Law on the Missing published by the International Committee of the Red Cross in
2009 provide for a certificate of absence, a legal status of absent person which unlocks succes-
sion, guardianship and marital status without compelling a declaration of death. Article 24(6)
of the International Convention for the Protection of All Persons from Enforced Disappearance
imposes a comparable obligation to regularise the legal situation of relatives. Neither is di-
rectly applicable to deaths in migration, in which no state agency is engaged, but both supply
the drafting technique that a bridging instrument would require.

3.4 The Translation Failure and a Testable Proposition
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Current practice compounds the structural problem. Identification documentation is routinely
translated by court certified linguists without comparative legal expertise in the receiving ju-
risdiction. Receiving institutions, and the families who depend on them, are given no indica-
tion that the document in their possession is legally incomplete. Alaoui (2022) shows that legal
translation in this domain systematically generates apparent equivalence where genuine con-
ceptual incommensurability exists. Translators, constrained by the requirement to produce a
readable document, reach for the closest available Arabic term and present it as an equivalent.
The linguistic shell moves; the epistemic architecture that gave the source term its force re-
mains in the source system. That proposition is directly testable, and testing it is the first order
of business rather than a matter for future research. INTERPOL publishes the DVI Guide, its
annexures, the ante mortem and post mortem form sets and the identification comparison
report in Arabic alongside English, French and Spanish. The Arabic official versions can there-
fore be examined directly, and the examination is of institutional as well as linguistic interest,
since those versions are produced by translation services rather than through comparative doc-
trinal review. What the audit tests is a translation practice and not a doctrinal position.

The audit requires a stated method. The tertium comparationis is functional rather than lexical:
the question in each case is whether the Arabic rendering performs, within an Arabic legal
register, the inferential operation that the English term performs within its own. The corpus
comprises the official English and Arabic versions of the Guide, the annexures, the form sets
and the comparison report, recorded with retrieval dates. The coding frame addresses the cat-
egories of primary and secondary identifiers, the sufficiency rule attaching to secondary
means, the outcome categories of established, probable, possible and excluded, the Identifica-
tion Board, the reconciliation process and the Victim Identification Report. A rendering is
coded as carrying vocabulary alone where the Arabic term is comprehensible but attracts no
evidential consequence within the receiving system.

Such an audit would replace the assumption that Arabic renderings are doctrinally inert with
a documented record of where the Arabic carries the inferential function of the source and
where it carries only its lexicon. Until it is undertaken, the extent of divergence between two
official versions of a single instrument remains a matter of inference rather than of record.

Part IV — Key Findings

4. Summary of Findings

Finding 1: DVI Is a Legal Knowledge System, Not Only a Forensic Tool

The INTERPOL DVI framework simultaneously constitutes a forensic methodology and a
Latin-derived legal epistemology. Its categories of primary and secondary identifiers, the rule
governing when secondary means suffice, and its outcome categories of possible and probable
identity encode specific inferential structures (legal idioms in the sense of Lagnado, Fenton,
and Neil 2013) that authorise particular evidentiary moves within civil and common law sys-
tems. These structures do not travel into legal environments organised around different foun-
dations. INTERPOL states in addition that DVI is not intended for prolonged events such as
migration, so these structures are applied to migrant deaths by extension rather than by
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design.

Finding 2: Arabic Legal Systems Are Structurally Divergent, Not Merely Linguistically Different

The legal systems of Lebanon, Syria, Jordan, and the Palestinian territories share Ottoman,
French-influenced, and Islamic jurisprudential roots that produce fundamentally different
theories of proof. The divergence is not incidental and cannot be resolved by improved vocab-
ulary. It is the structural output of distinct legal histories.

Finding 3: Current Translation Practice Masks the Gap

Certified court interpreters without comparative legal expertise in the receiving jurisdiction
produce documents that appear translated but perform no legal function in the receiving sys-
tem. The false equivalences generated by this practice are more dangerous than acknowledged
gaps, because they prevent institutional actors from recognising the problem exists.

Finding 4: The Mafqud Doctrine Requires Specific Engagement

The Islamic personal status doctrine governing the legal status of missing persons establishes
a judicial pathway for presumptive death determination that DVI findings cannot by them-
selves satisfy or replace. Closing this specific gap requires a formal protocol, not a general
translation improvement.

Finding 5: The Problem Operates at Scale and Disproportionately Affects Specific Populations

Syrian nationals (approximately 151,000 asylum applications in 2024), Palestinian nationals
(record levels in 2024), and stateless Arabic-speaking applicants constitute the primary af-
fected populations. They are among the largest and most persistent nationality groups in the
European asylum system. The legal failure documented here is not marginal; it is systemic.

Finding 6: No Existing Legal Instrument Addresses the Core Problem

Directive 2012/29/EU, Regulation (EU) 2016/1191 on public documents, the Riyadh Arab
Agreement for Judicial Cooperation of 1983, and the INTERPOL DVI Guide in its current form
all fail to address the specific problem of transnational recognition of migrant death determi-
nations across epistemically divergent legal systems. The absence of any EU instrument estab-
lishing minimum standards for cross-border validity of migrant death determinations is a spe-
cific and remediable legislative gap.

Part V — Recommendations

5. Normative Response: Structural Recommendations

The analysis developed in Parts I-IV leads to a specific normative conclusion. The problem of
terminological instability in migrant disaster victim identification (MDVI) is not a communi-
cation failure. It is a structural legal problem that requires structural legal solutions: changes
in how DVI documentation is conceived, how legal linguistic mediation is institutionalised,
how NGOs are trained and resourced, and how the EU and origin-country legal systems engage
with one another around transnational death recognition. Five recommendations follow, each
calibrated to the institutional actor best placed to implement it.
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Recommendation 1: Establish Standardized Judicial Transposition Protocols for DVI Findings

Lead Actor: League of Arab States (Council of Arab Ministers of Justice), HCCH, and Regional Judicial
Councils, in technical consultation with the INTERPOL DVI Working Group, ICRC, and IOM

Instrument: Model Protocol on the Transposition of Forensic Identification Findings into Civil Status
and Mafqud Proceedings

Rights Secured: Converts forensic reconciliation findings into legally admissible and doctrinally legible
evidence (qarina) within Arabic civil and personal status jurisdictions

Recommendation 2: Produce Annotated Bilingual Conceptual Frameworks for DVI Documentation

Lead Actor: INTERPOL (lead), with ICRC and IOM as co-developers; comparative lawyers and legal lin-
guists as technical contributors

Instrument: Structured terminological database incorporated into DVI documentation as a comparative
legal annex

Rights Secured: Eliminates false equivalences; provides receiving institutions with comparative legal in-
formation needed to assess DVI findings accurately

Recommendation 3: Establish and Fund Legal Linguistic Correspondents as a Formal Institutional Role

Lead Actor: ICRC (humanitarian and family liaison dimensions), INTERPOL (DVI knowledge base), IOM
(migration data and field presence), regional legal organisations (Arabic legal systems expertise)
Instrument: Coordinated training programme; certification standard; deployment protocol through ex-

isting NGO networks

Rights Secured: Removes the condition in which families must navigate alone between two legal systems
neither of which is designed to communicate with the other

Recommendation 4: Legislate EU Minimum Standards for Cross-Border Recognition of Migrant Death
Determinations

Lead Actor: European Commission; European Parliament; Council of the EU

Instrument: A Directive on cross-border recognition of DVI death determinations and their civil registra-
tion effects

Rights Secured: Establishes the legal infrastructure within which DVI findings produce consistent civil
registration effects across member states and enables formal transmission to origin-country authorities

Recommendation 5: Commission a Sustained Programme of Comparative Legal Research on Transna-
tional Death Recognition in Arabic Legal Systems

Lead Actor: European Research Council; national research funding agencies; EU Horizon programme;
Arab academic institutions

Instrument: Dedicated research funding under EU migration and asylum research priorities; joint research
agreements with academic institutions in Lebanon, Jordan, and the Palestinian territories

Rights Secured: Generates the doctrinal material on which Recommendations 1-4 depend; closes the
current absence of specialist comparative legal scholarship on this question
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Part VI — Conclusion

6. Conclusion

The identification of deceased migrants is not merely a forensic or humanitarian challenge. It is a legal and
epistemic one, and the epistemic dimension is the one that has received the least attention.

The DVI system is a remarkable forensic achievement, capable of identifying human remains under extremely
difficult conditions. But it is also a legal knowledge system, written in a specific language, organised around
specific evidentiary principles, and designed to operate within legal systems that share its epistemic architec-
ture. When its outputs must travel into Arabic legal environments, they enter a different architecture, and the
translation that is supposed to bridge the gap is not adequate to the task.

The jurisdiction-specific analysis of Lebanon, Syria, Jordan, and the Palestinian territories demonstrates that
this inadequacy takes different forms in different jurisdictions but is structural in all of them. These are not
marginal problems. They affect the rights of families belonging to the largest and most persistent nationality
groups in the European asylum system. They are produced not by anyone's bad faith but by the structural
encounter between a Latin-derived legal knowledge system and Arabic legal frameworks that were never de-
signed to be compatible with it.

Closing the gap requires working simultaneously on three levels. At the conceptual level, it requires the devel-
opment of genuine functional equivalents for key DVI categories within Arabic legal frameworks, and the hon-
est acknowledgement of gaps where no equivalents can be found. At the institutional level, it requires the
training and deployment of Legal Linguistic Correspondents and the development of formal recognition mech-
anisms within EU law and international cooperation frameworks. At the scholarly level, it requires sustained
comparative legal research on the specific mechanisms of transnational death recognition in Arabic legal sys-
tems.

A forensic system that identifies the dead but cannot make that identification legally operative across the full
range of relevant jurisdictions has not fully accomplished its purpose. The families of Arabic-speaking mi-
grants who die in the Mediterranean deserve better than a system that resolves the forensic question while
leaving the legal one open.

Making the system work for them is both an ethical obligation and a practical test of whether international
forensic cooperation means what it says.

References

Alaoui A, ‘How Equivalent Is Equivalence in Arabic-English Legal Translation?’ in Handbook of Terminology,
vol 3 (John Benjamins 2022)

Alwazna RY, ‘Testing the Precision of Legal Translation: Translating Islamic Legal Terms into English’ (2013)
26(4) International Journal for the Semiotics of Law 897

Cattaneo C and others, ‘The Rights of Migrants to the Identification of Their Dead’ (2023) 137(1) International
Journal of Legal Medicine

Coulson NJ, A History of Islamic Law (Edinburgh University Press 1964)
Damaska MR, Evidence Law Adrift (Yale University Press 1997)
Twining, W, Epistemology and Legal Regulation of Proof’ (2003) 2(2) Law, Probability and Risk 117

European Parliament and Council, Directive 2012/29/EU Establishing Minimum Standards on the Rights, Sup-
port and Protection of Victims of Crime [2012] O] L315/57

European Parliament and Council, Regulation (EU) 2016/1191 on Promoting the Free Movement of Citizens by
Simplifying the Requirements for Presenting Certain Public Documents in the European Union [2016] O]



Speaking the Language of the Dead: The Epistemic Structure of Legal Terminologies 127

L200/1

European Union Agency for Asylum, Latest Asylum Trends 2024: Annual Analysis (Publications Office of the
European Union 2024)

International Committee of the Red Cross, Accompanying the Families of Missing Persons: A Practical Handbook
(2013)

ICRC Missing Persons and Their Families: Legal and Institutional Frameworks (2019)

ICRC, Guiding Principles for the Dignified Management of the Dead in Humanitarian Emergencies (2020)
INTERPOL, Disaster Victim Identification Guide (version 2023) part A

INTERPOL, Disaster Victim Identification Guide, Annexure 6: Phase 4 > Reconciliation (version 2023)

INTERPOL, Disaster Victim Identification Guide, annexures, ante mortem and post mortem form sets and iden-
tification comparison report (Arabic official versions, 2023)

International Organization for Migration, Missing Migrants Project (IOM, ongoing)
Kovras I and Robins S, ‘Death as the Border’ (2016) 55 Political Geography 40

Lagnado DA, Fenton N and Neil M, ‘Legal Idioms: A Framework for Evidential Reasoning’ (2013) 4(1) Argument
& Computation 46

League of Arab States, Riyadh Arab Agreement for Judicial Cooperation (adopted 6 April 1983)
Mallat C, Introduction to Middle Eastern Law (Oxford University Press 2007)

Mattila HES, Comparative Legal Linguistics: Language of Law, Latin and Modern Lingua Francas (2nd edn, Ash-
gate 2013)

Robins S, Families of the Missing: A Test for Contemporary Approaches to Transitional Justice (Routledge 2013)

Syrian Network for Human Rights, Eleventh Annual Report: The Most Notable Human Rights Violations in
Syria in 2021: The State’s Collapse and Society’s Fragmentation (SNHR 2022)

Twining W, Rethinking Evidence: Exploratory Essays (2nd edn, Cambridge University Press 2006)






