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1. Introduction 

European Union as an area of freedom, security and justice decided to open the borders be-
tween Member States and realize one of the fundamental rights of EU’s citizens - the freedom 
of movement. This decision has two sides of coin, from one it develops and facilitates the eco-
nomic growth and friendly ties between member states, on the other hand it can lead to misuse 
the right in wrong purposes - as for example conducting a crime.  

This new environment and upcoming challenges forced EU to introduce new, more efficient 
and simplifier mechanism of prosecution or enforcement of penalties. It is based on EU law  
principles, in particular on the judicial cooperation between Member States and a high level of 
confidence. However, this cooperation nowadays is also struggling with some difficulties in 
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Abstract: The European Arrest Warrant (EAW) has been introduced by Council Framework Decision 
of 13 June 2002 on the European arrest warrant and the surrender procedures between Member 
States and came into force on 1 January 2004. It has been over 20 years when European Union (EU) 
member states cooperate with this tool for the exchange of persons wanted for prosecution or 
enforcement of penalties. The aim of the paper is to present the functioning of the institution, basic 
principles and mechanisms in the context of 20 years of cooperation. The author highlights the 
differences between EAW and traditional extradition. He analyses the principle of proportionality 
and the procedural rights of the accused. Moreover, he showcases how this institution works in 
practice, the case study of Poland, what are the main challenges nowadays and the opportunities to 
use this tool to prosecute cross-border crime, e.g. food crime. 
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particular with the questioning of the rule of law in some member states such a Poland and 
Hungary1. 

There are still many issues need to be improved. The criminals methods are still evolving with 
the focus on trans-border crime and crimes in cyberspace which makes international rules on 
prosecution or enforcement of penalties even more significant. 

2. The Replacement of Extradition by the European Arrest Warrant 

One of the achievements with introducing EAW over 20 years ago was the replacement of old, 
long, inefficient extradition procedures which were used and still are used in other cases – 
between non-EU states. The extradition is functioning from 1957, based on the European Con-
vention on Extradition. In 1957, the members of the Council of Europe adopted the act which 
came into force in April 1960. Over time, the states realised that the existing extradition model 
did not meet expectations. The most serious barrier in practice turned out to be the so-called 
extradition obstacles, i.e., circumstances allowing for refusal of extradition, including, in par-
ticular, the citizenship of the accused (convicted) person, the political nature of the crime, and 
financial crimes.2 The milestone in changing the policy related with extradition was creation 
of III Pillar within the European Union introduced by the Treaty of Maastricht from 1992.  

Based on article K 3 TEU, the Convention on simplified extradition procedure was concluded 
between EU Member States on 10 March 1995, and the new Convention on extradition was 
concluded on 27 September 1996. 

Another milestone was the Treaty of Amsterdam from 1997. The most important innovations 
were the introduction of new legal instruments in the form of decisions and framework deci-
sions, which are crucial in context of harmonizing the legislation of Member States. The plans 
to reform the extradition system were finalized at the European Council summit in Tampere 
on 15-16 October 1999, which was entirely devoted to police and judicial cooperation 3. 

During the next summits members of EU agreed on the replacement of extradition by the new 
institution – European Arrest Warrant. Finally, Council Framework Decision 2002/584/JHA on 
the European arrest warrant was adopted on 13 June 2002. 

3. European Arrest Warrant vs. Extradition 

The main aim of the introducing the new institution to the legal system of the European Union 
was the simplification of the procedure of exchanging the persons wanted for prosecution or 
enforcement of penalties. It is based on the principle of mutual recognition of court decisions 
between member states which is established by the article 82 of the Treaty on the Functioning 
of the European Union4. Regulated expressis verbis in article 1 of the Council Framework 

 
1  B LOBINA, ‘Between a Rock and a Hard Place: The Impact of Rule of Law Backsliding on the EU’s Response to the Russo -
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2  J TRZCIŃSKA, ‘Europejski nakaz aresztowania a ekstradycja w prawie polskim’ (2004) 6 Prokuratura i Prawo 91. 
3  Ibid., 92. 
4  Article 82 TFEU establishes the framework for judicial cooperation in criminal matters between EU Member States, promoting 
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Decision5. It is different approach comparing to the traditional extradition which was based on 
the mutual agreements when one state was submitting an extradition request, and the other 
agreed to it or not.  

Only judicial authorities are involved in the process regulated by the Council Framework De-
cision on European Arrest Warrant which also simplifies the whole procedure. Complicated 
and costly extradition rules took into account also political and administrative authorities.  

The European Arrest Warrant is a judicial decision issued by a Member State with a view to the 
arrest and surrender by another Member State of a requested person, for the purposes of con-
ducting a criminal prosecution or executing a custodial sentence or detention order 6. An EAW 
is issued by a national judicial authority for prosecuting a person when the offence for which 
the person is being prosecuted is punishable by the law of the issuing Member State by a cus-
todial sentence or a detention order for a maximum period of at least 12 months or the execu-
tion of a custodial sentence or detention order when the sentence passed is of at least 4 
months. In comparison every single extradition is regarded as an agreement under interna-
tional law. It is possible that the two States Parties to such an agreement may have established 
general extradition relations by concluding a bilateral or acceding to a multilateral extradition 
treaty7. 

Strict time limits introduced by the Council Framework Decision should be highlighted. If the 
requested person consents to their surrender, the country where they are arrested must make 
a final decision on the execution of the EAW within 10 days. If the person does not consent, 
the final decision must be made within 60 days of their arrest. The requested person must be 
surrendered as soon as possible on a date agreed between the relevant authorities, and no later 
than 10 days after the final decision on the execution of the EAW. These regulations facilitate 
the effectiveness and efficiency of the procedure make them relatively fast, especially compar-
ing to the long traditional extradition procedures. 

Another important improvement was a that EAW assumes no political involvement. It means 
that decisions on EAW are made by judicial authorities alone, the executive may not interfere 
in the decision of the judicial authority. Moreover, the judicial procedure also ensures that the 
rights of the person sought are protected. Doubts about effectiveness of this regulation arose 
recently in public debate in Poland8. 

There is no longer required double criminality check for 32 offences. Only requirement is that 
the offence needs to be punishable by a maximum period of at least 3 years of imprisonment 
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in the issuing Member State9. 

The revolutionary approach is related with the inability for state refusal to surrender their own 
nationals. It is a significant difference comparing to the traditional extradition rules where the 
result of the final decision was given to the state. EAW also ensures certain list of guarantees.  

EAW is much simpler procedure in comparison with extradition. It is more efficient, effective 
and involves only judicial authorities in whole process. It consists of regulations that respect 
fundamental rights of surrenders but on the other hand ensures the efficiency of procedures. 
There are two more fundamental issues related to EAW which is the proportionality check and 
procedural rights of the parties. 

4. Proportionality Check 

The principle of proportionality is laid down in Article 5(4) TEU. Its purpose is to ensure that 
the actions taken by the institutions of the European Union remain within certain limits.  Ac-
cording to this principle, measures taken by the EU must be suitable and necessary for achiev-
ing the intended objective and must not impose an excessive burden on individuals in relation 
to the intended objective.  

Based on this principle in general, also an EAW should always be proportional to its aim. The 
issuing judicial authorities should thus carry out a proportionality check before deciding 
whether or not to issue an EAW. The rule is confirmed by the case law of TSUE: 

„(…) the judicial authorities issuing the order must verify whether, in the light 
of the specific circumstances of the case, taking into account all the 
incriminating and exonerating evidence, the issuance of the order is 
proportionate”10. 

In case of enforcing a sentence, its proportionality is determined by the conviction, which must 
impose a custodial sentence or detention order for a maximum period of at least four months 11. 

In Commission Notice the commission pointed out that in estimating the proportionality of 
measures it is crucial to take into all relevant factors in order to determine whether issuing an 
EAW is justified. In particular, the following factors should be taken into account:  the serious-
ness of the offence (for example, the harm or danger it has caused) , the likely penalty imposed 
if the person is found guilty of the alleged offence (for example, whether it would be a custodial 
sentence), the likelihood of detention of the person in the issuing Member State after surren-
der, the interests of the victims of the offence12. 

5. Procedural rights 

Based on the fundamental legal principles which are the right to a fair trial and the rights of 

 
9  Council of the European Union, Council Framework Decision 2002/584/JHA of 13 June 2002 on the European Arrest Warrant 

and the Surrender Procedures Between Member States. OJ L 190, art. 2 (2002). 
10  C-508/18 i C-82/19 PPU OG i PI and C-414/20 MM. 
11  C-627/19 PPU ZB. 
12  Commission Notice – Handbook on how to issue and execute a European Arrest Warrant C/2023/7782. 
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defence, there are set of procedural rights of persons suspected and accused in criminal pro-
ceedings and persons sought under an EAW guaranteed by law. There is a dual level of protec-
tion for procedural rights and fundamental rights – one at level of national judicial decision, 
the second which an EAW is issued13.  

The Council Framework Decision on the EAW provides the requested individual with a range 
of procedural rights. Under Article 11, the person concerned must be informed about the war-
rant and its contents, as well as about the possibility of consenting to surrender. They are also 
entitled to legal representation and the assistance of an interpreter 14. These rights are 
strengthened by the specific instruments on procedural guarantees such a right to interpreta-
tion and translation, to information, right of access to a lawyer, right to have a third person 
informed of the deprivation of liberty, to communicate with third persons, to communicate 
with consular authorities, to legal aid, to the presumption of innocence and right to be present 
at trial and specific rights for children15. 

However, researchers identified major gaps in law and in practice concerning implementation 
of the procedural rights and safeguards guaranteed by EU law in EAW proceedings.  Mentioned 
above procedural rights in particular right to information and to interpretation and translation 
during the proceedings are not always fulfilled in practice and there is a still place for improve-
ment16. 

6. EAWs in numbers 

The available statistics provided by Member States and compiled for 2005-2022 record a total 
of 249,863 issued EAWs, of which 76,018 were executed17. It is not a full number because of 
missing data from several years.  

In 2022, judicial authorities in 26 Member States issued a total of 13,335 European Arrest War-
rants (EAWs). This figure contrasts with the 14,789 EAWs issued by the 27 Member States in 
2021 and the 15,938 issued in 2020. When compared with even earlier data, such as the 17,471 
EAWs issued in 2018 a certain decrease can be noted. 

In 2022, the most frequently recorded offence categories were: theft offences and criminal 
damage (1,963 EAWs), drug offences (1,711 EAWs), fraud and corruption offences (1,254 
EAWs). These figures are in line with the trends detected in previous years18. 

7. Case study of Poland 

The European Arrest Warrant was introduced into the Polish justice system when Poland 

 
13  C-241/15 Bob-Dogi, p. 56 and 57. 
14  Council of the European Union. Council Framework Decision 2002/584/JHA of 13 June 2002 on the European Arrest Warrant 

and the Surrender Procedures Between Member States. OJ L 190, art. 11 (2002). 
15  Commission Notice, Handbook on how to issue and execute a European Arrest Warrant (C/2023/7782) 12. 
16  European Union Agency for Fundamental Rights, European Arrest Warrant Proceedings: Room for Improvement to Guarantee 

Rights in Practice (Luxembourg: Publications Office of the European Union 2024) 95 https://doi.org/10.2811/766484. 
17  Brussels, 29.5.2024 SWD(2024) 137 final Commission staff working document: Statistics on the practical operation of the 

European arrest warrant – 2022, 49. 
18  Ibid., 6-8. 
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joined the European Union. In this context, Poland also had to change the Constitution, in 
particular article 55, after the verdict of the polish Constitutional Tribunal19. The implemen-
tation was carried out in 2004, by the act which added chapters 65a and 65b to the Code of 
Criminal Procedure concerning the issuance and execution of EAWs, respectively.  The Act en-
tered into force on 1 May 2004. Available statistics show that since 2010 the number of orders 
issued in Poland has been steadily decreasing.20 In recent years the trend is even faster, with 
decrease at level of nearly 50% from 1,593 in 2019 to 899 in 2023. 

The biggest amount of issued EAWs by Poland was to Germany and Netherlands. These two 
states are where the most polish citizens migrated after joining the EU. In 2024 there was 471 
and 339 issued EAWs respectively. Poland in 2024 issued 1105 EAWs in total21. 

The rule of law in Poland and controversies related to this issue have negative impact on the 
respect of the principle of mutual recognition of judicial decision. Also, the proportionality of 
EAWs issued by Poland have become questionable. Poor conditions of detention, in particular 
overcrowding, lack of access to adequate medical care and the treatment of prisoners with dis-
abilities, also may be considered serious grounds for questioning EAWs issued by Poland 22. 
These circumstances negatively affect mutual cooperation between Member States and reduce 
the overall effectiveness of the European Arrest Warrant system. 

8. Conclusions 

After 20 years of introduction of the European Arrest Warrant it has to be highlighted that the 
institution is an important part of the architecture of judicial cooperation within the European 
Union. It was designed to overcome the structural, political and procedural limitations becom-
ing a defining mechanism for ensuring EU’s area of freedom and security. The core principle 
which is the mutual recognition of judicial decisions reshaped the cooperation in criminal mat-
ters from a discretionary system which is traditional extradition into a framework based on 
rule of law, trust, uniformed standards and the autonomy of judicial system.  

There are certain advantages introduced by the Council Framework Decision. Comparing with 
traditional extradition, EAWs are based exclusively through judicial authorities and are gov-
erned by strict deadlines. This change has significantly improved efficiency and reinforced the 
credibility of cross border criminal enforcement. It is a systemic shift to an integrated judicial 
liability. 

However, the two decades of practice also exposed structural weaknesses which could be a 
threat to the stability of the system. As I mentioned above in some member states the principle 
of proportionality is sometimes applied incorrectly. There are also challenges with procedural 
guarantees. The empirical studies show persistent haps in the provision of information, 

 
19  Polish Constitutional Tribunal, judgment of 27 April 2005, case no. P 1/05, OTK-A 2005/4/42. 
20  Helsińska Fundacja Praw Człowieka, Praktyka stosowania europejskiego nakazu aresztowania w Polsce jako państwie wydającym  

(Warszawa: HFHR 2018), https://hfhr.pl/upload/2022/01/praktyka-stosowania-europejskiego-nakazu-aresztowania-
w-polsce-jako-pan-stwie-wydaja-cym.pdf accessed 11 December 2025. 

21  https://isws.ms.gov.pl/pl/baza-statystyczna/opracowania-wieloletnie/  
22  Helsińska Fundacja Praw Człowieka, Praktyka stosowania europejskiego (n 20) 5. 
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translation, legal aid and adequate defence rights in EAW proceedings.  

The system cannot function effectively without mutual recognition and trust, and those can-
not function without the respect of fundamental rights and where the judicial independence 
are questioned. Not only polish example illustrates how internal systemic issues within a state 
can influence on the entire cooperation within the EU. 

Nowadays the organized crime groups are still evolving using the new tools and conduct the 
crimes transnationally. There are certain types of crimes which by its nature are committed 
with transnational aspect such a smuggling or food crimes related with breaches of a food 
chain. As the criminal activity becomes more sophisticated and international, the importance 
of the EAW as a fast, reliable and legally harmonised mechanism becomes even more evident.  

After twenty years, the EAW remains the most effective mechanism in cooperation in criminal 
matters within the EU – but its effectiveness and efficiency is depended on the will of Member 
States to maintain the high level of trust and cooperation which EAW was built on twenty years 
ago. 

 

Bibliography 

Journal articles and reports 

LOBINA B, ‘Between a Rock and a Hard Place: The Impact of Rule of Law Backsliding on the EU’s 
Response to the Russo-Ukrainian War’ (2023) 8(3) European Papers 1143-1154 
https://doi.org/10.15166/2499-8249/708 

TRZCIŃSKA J, ‘Europejski nakaz aresztowania a ekstradycja w prawie polskim’ (2004) 6 
Prokuratura i Prawo 

WOOD M and SENDER O, ‘State Practice’ in A Peters (ed), Max Planck Encyclopedia of Public In-
ternational Law (OUP 2012) 

EASTON A, ‘Hungary sparks row with Poland by granting asylum to ex-minister’ (BBC, 24 De-
cember 2024) https://www.bbc.com/news/articles/c9dp61weeggo  accessed 10 December 
2025 

European Union Agency for Fundamental Rights, European Arrest Warrant Proceedings: Room 
for Improvement to Guarantee Rights in Practice (Publications Office of the European Union 
2024) https://doi.org/10.2811/766484 

Helsińska Fundacja Praw Człowieka, Praktyka stosowania europejskiego nakazu aresztowania w 
Polsce jako państwie wydającym [The Practice of the European Arrest Warrant in Poland as an 
Issuing Country] (2018) https://hfhr.pl/upload/2022/01/praktyka-stosowania-
europejskiego-nakazu-aresztowania-w-polsce-jako-pan-stwie-wydaja-cym.pdf 

 

EU legislation and official documents 

Consolidated version of the Treaty on the Functioning of the European Union [2016] OJ C 202/1  

https://doi.org/10.15166/2499-8249/708
https://www.bbc.com/news/articles/c9dp61weeggo
https://doi.org/10.2811/766484
https://hfhr.pl/upload/2022/01/praktyka-stosowania-europejskiego-nakazu-aresztowania-w-polsce-jako-pan-stwie-wydaja-cym.pdf
https://hfhr.pl/upload/2022/01/praktyka-stosowania-europejskiego-nakazu-aresztowania-w-polsce-jako-pan-stwie-wydaja-cym.pdf


 
The European Arrest Warrant: Over 20 Years of Cooperation  133 

Commission Notice, Handbook on how to issue and execute a European Arrest Warrant  
(C/2023/7782) 

European Commission, Statistics on the Practical Operation of the European Arrest Warrant - 
2022 (Commission Staff Working Document) SWD(2024) 137 final, 29 May 2024 

 

Case law 

Joined Cases C‑508/18 and C‑82/19 PPU, OG and PI, Judgment of the Court (Grand Chamber) 
of 27 May 2019, ECLI:EU:C:2019:456 

Case C‑627/19 PPU, ZB, Judgment of the Court (First Chamber) of 12 December 2019, 
ECLI:EU:C:2019:1079 

Case C-241/15, Bob-Dogi, Judgment of the Court (Second Chamber) of 1 June 2016, 
ECLI:EU:C:2016:385 

Polish Constitutional Tribunal, Judgment of 27 April 2005, Case P 1/05, OTK-A 2005/4/42 

 


